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PREFACE. 



Among the multiplicity of authors, who dlaily 
oblige the world with the fruits of their labours 
and legal researches, the subject of the following 
treatise seems to have escaped them. It is not 
an unimportant part of the law — particularly at 
this time, when every session of parliament adds 
to the penal code of the country. The only de- 
tached treatise to be found on the subject, is in 
Mr. Justice Buller's Nisi Prius, of which it con- 
stitutes Part the Third. Having written on the for- 
mer parts of .that learned judge's book, my atten- 
tion was naturally callectto this, as necessary to 
constitute a complete treatise of all matters con- 
nected with the law of nisi prius. 



The kindness and liberality of my profession, 
having sanctioned by their approbation, the 
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mode in which my first work, the Digest of the 
Law of Nisi Prius, was written and arranged, I 
ponceived I could not follow a model morejike* 
ly to be successful ; particularly as the present 
work is in fact a continuation of the first. I have 
in this work, as in that, endeavoured to extract 
the principles from the cases, and at the same 
time given the circumstances of the cases them, 
selves, but in as short a statement as the facts 
could be comprised ; the advantage which re- 
sults from this is, that if required to be quoted, 
the facts will appear, and show how far they 
warrant the principles I have drawn from them. 

j 

I am sensible, that, in some respect, it may be 
imputed to me ; tbat 1 have been guilty of repe- 
tition, I mean in having analysed into parts some 
of the longer and more important statutes, and 
then in having given the words of them at length. 
My reason was this; that as questions often 
arise on trials at ni$i prius, which turn on the 
words of the statutes ; to make this treatise use- 
ful as a book of practice, it was necessary to give? 
the words of the statutes themselves ; but, as an 
elementary book, I thought it would be attended 
with more advantage to the student, to divest the 
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statute of its technical language, and to give the 
substance of the several clauses of it : thisl adopt- 
ed from feeling that there is no reading more 
likely to disgust, than wading through the sol- 
emn clauses of an heavy act of parliament, and 
nothihg therefore more likely to be superficial* 
ly studied. 

I now lay the fruits of my labour before the 
profession, the employment of the leisure and 
retired hours of the long vacation. What I 
want in talents, I have endeavoured to make up 
by industry ; every word and line of this book 
has been written with my own hand, and every 
case compared by myself. Notwithstanding, 
however, aH the care which I have bestowed on 
it, I feel sensible that I may have often erred, 
and that mistakes will be found : but I hope 
the profession will pronounce them few, unim- 
portant, and venial. 

Sunt delicta tamen quibas ignovisse yelimus. 

Hob. Art, Poet- 
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AMERICAN EDITION. 



THE concluding part of Mr. Espinasse's Treatise 
on the Law of Actions on Penal Statutes, relates ex- 
clusively to the several statutes of fVinton — the 2 \Hen» 
VIII. c. 13. fornon Residence. — the 2 &? 3 Ed. VI. c. 
13. for subtractions and not setting out of Tythes— 
and the 5. of Eliz. c. 4. in following a trade not hav- 
ing served an apprenticeship. The whole of this part 
is omitted in this edition, there being no analogy in 
the provisions of the abovementioned statutes to any 
laws existing in this country, 

Exeter, N. H. July, 1822. 
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INTRODUCTION. 



ACTIONS upon statute are, such as are given by 
different acts of parliament, either as the means of 
redress specifically given to the party grieved, or as 
the means of giving effect to the statutes themselves 
by inflicting a penalty for the breach of them. 

These different objects form the two classes of sta- 
tutes on which aetions can be founded ; the former 
are called remedial, the latter penal statutes. 

/ 

Statutes usually termed remedial .are, however, in 
some respects penal ; for the sum recovered in actions 
under them is not generally confined to what amounts 

3 



I INTRODUCTION. 

to actual amends, but goes much beyond it, and op- 
erates as a penalty against the party who has broken 
the statute. < Thus the statute 29 Eliz. ch. 4. gives an 
action of debt to recover treble damages against the 
sheriff who takes more poundage on levying an execu* 
tion, than the statute allows ; to the extent of the single 
damage it may be considered as remedial, beyond 
that, it is penal against the sheriff. 

j s«md.376. Of the old statutes, lhat of Winton, which enables 

u 7 * a party, who has been robbed, to recover against the 

Hundred the sum taken from him, is an example of 

an action on the statute purely remedial, in that the 

party recovers only to the extent of his actual loss. 

It is not proposed in this work to treat of remedial 
statutes, except in the case of a few of the leading 
ones, which form a material head of the law ; the 
immediate object is, a treatise upon penal statutes 
only, and this involves in it the general nature of 
such statutes, and the course of proceeding for tHfe 
recovery of the penalties given by them. This will 
. be done in the first part of this treatise under the 
folio wing^general heads : — 

1. Of the parttcufetr nature and description of penal 
statutes, as giving a right to a common informer to 
sue for and recover the penalties. 

S. Of the particular modes of proceeding for the 
purpose of recovering the penalties, and how thfcy ar c 
to be instituted. 
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3. Of the pleadings and evidence used in those 
proceedings. 

And, lastly, of the subsequent proceedings to judg- 
ment and execution. 



I 



In the second part I shajl consider distinctly the 

statutes themselves, the determinations which have 

taken place on each, and the modes of proceedings 
under them. 
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PART THE FIRST. 



CHAPTER I. 



OF TftE PARTICULAR NATURE AND DESCRIPTION OF PENAL STA- 
TUTES, AS GIVING A RIGHT TO A COMMON INFORMER TO SUE 
FOR AND RECOVER THE PENALTIES. 



A PENAL STATUTE is an act of parliament 
which orders or prohibits the doing of any thing un- 
der a certain penalty. 



The amount, the appropriation, and the modes of 
suing for and recovering the penalties, is to be col- 
lected from the statutes themselves. The statute 
which gives the penalty usually points out the mode 
of recovering it, and jhe appropriation of it when re- 
covered. The penalties are usually given — to the 
party grieved : to a common informer, by the name 
of " whoever will sue for the same, 1 " where the pro- 
ceeding is by action : to the king : or for some public 
purpose, as the poor of the parish, Greenwich Hosp- 
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ital, &c. &c. either wholly or in certain parts or pro- 
portions, and when so given in parts or certain pro- 
portions, and made recoverable by action, those ac- 
tions are called gut tarn actions : t he plaint iff describ- 
in g himself as suing a stvell for our lord the king (for 
example) as for himself. . 

Some of these statutes give penalties for breach of 
a public duty ; others are as a compensation for pri- 
vate wrqng : In some, the penalty is expressly given, 
and the person designated who shall sue for the same ? 
In others the penalty is given, but there is no express 
appropriation of it, nor is the person pointed out who 
is to sue for its recovery : In some, the mode of en- 
forcing payment of the penalty is omitted, in others 
the distribution : and some penal statutes are con- 
fined to one mode of proceeding, in others to several. 
These require distinct considerations. 

1. A statute which gives a certain penalty, to be 
recovered by aetion **by any person who will sue for 
the same,** and then gives 4>art of the pebalty when 
recovered to such person, and part to the king, poor 
of* the parish, &c, this is a qui tarn, or purely penal 
action. This person is usually termed a common 
informer, but which term is more properly appropri- 
ated to proceedings by information, by which mode 

also penalties are recoverable. 

« 

2. A second description of penal statutes is, .where 
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OF PENAL STATUTES. ' 

t • 

the statute gives a penalty; but no person is desig- 
nated to whom such penalty is given, or who shall sue 
for and fecov& H, nor is there any appropriation of it. 
In this ease ifrhcre thp statute is qf a private nature 
and not a matter of public concern, whatever penalty 
is given is recoverable by the party grieved f and the 
rule is thus laid down by lord Coke :-<- 

" That where a statute gives a forfeiture or penalty co. Litt m 
"against him who wrongfully detaineth or dispos- 
" sesseth another of his duty or interest, in that case, 
" he that hath the wrong shall have the forfeiture or 
" penalty, and shall have an action thereon at common 
" law, and the king shall not have the forfeiture. 
" So that, when a private wrong is committed against 
" a statute, the party grieved may have an action to 
" recover the penalty which the statute gives for sttch 
" breach of it." 

Of this description is the statute 2 and 3 Ed. 6. 
IS. which gives a penalty for the subtraction of tithes 
in these words : " No person shall from henceforth 
" take or carry away any such like tithes which have 
" been yielded and paid within the last forty years, or 
" of right ought to have been paid, in the place or 
" places tithable for the same, before he hath justly 
" divided or set forth for the tithe thereof the tenth 
" of the same, or otherwise agreed for the same with 
u the parson or vicar, or other owner proprietary er 
" farmer of the same tithes, under the pain orjbrfei* 
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ture of the treble value of the tithes so taken or car* 
tied affray" This statute though it gives thid 
penalty, 4 does not say by whom such penalty is to be 
Co. utt. 195. sued for and recovered. It may, nevertheless, be so 
sued for and recovered by the party grieved, that is 
by the parson, vicar, farmer, Sec. to whom the tithes 
belong, and to whom the injury is done by the sub- 
traction of them. 

ft 
Actions, therefore, founded on statutes of this 
description are not actions purely penal, but in some 
respect remedial, giving a remedy to the party griev- 
ed for the injury, and inflicting a penalty on the party 
by whom a breach of the statute has been committed. 
Per Aahurtt They are rather to be denominated actions on the 
iSl*. ' p ' statute affording accumulative remedy to the party 
grieved. 

3. Of a similar description of penal statutes with 
the last, are those which are of a public nature », and 
give a penalty generally for a breach of them, but 
without appropriating it to any purpose, person or per* 
sons whatever. 

With respect to these the rule is, " that where a 
" penalty is so given, and there isiio appropriation of 
" it to any person or for any purpose ; it is a debt due 
" to the crbwn, and recoverable in the court of ex- 
" chequer, by which mode only it should seem that 
iX the penalty can be enforced." 
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As where by Stat. 12 Geo. I. ch. 35, it is forbidden fS^^** 
to bum, place and stock bricks together, under a 
penalty of 20s. per thousand ; and the defendant was 
indicted for so doing. On demurrer it was objected, 
that an indictment would not lie ; for the offence was 
prohibited under a penalty, though^ that penalty was 
unappropriated; and it appeared on referring to the act, 
that although other penalties in that act wer^ given to 
the bricklayers'* company, this was not so, bfeing x 
omitted in the clause which gives penalties to the 
company for other breaches of the statute : it was 
therefore held, that it being unappropriated, the 
penalty of 20s. per thousand was a debt to the ( 
crown, where the unappropriated penalties should 
go, and was suable for in the court . of exche- 
quer, so that an indictment would not lie : though 
it was contended that the 20s. per thousand should re- 
gulate the fine on the conviction in the indictment ; 
but it was overruled and decided as above. 

From this case, therefore, it is obvious, that where a 
statute is of a public nature, and gives 3 penalty for the 
breach of it, without mentioning how it is to be sued 
for and recovered, no action qui tarn will lie for it, 
nor is the penalty suable for by any common informer 
for his own benefit : but the whole goes to the crown : 
wherein it differs from a statute of a private nature ; 
for there, although no person is mentioned who is to sue 
for the penalty, the party grieved may ; by reason of the 
special injury which he receives from the breach of the 

4. 
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statute, and he may recover the penalty as in the case 
before observed as to actions for subtraction of tithes. 

4. A fourth description of penal statutes are thos* 
which give a penalty, and point out the mode of suing 
for it> but are styent as to the mode of enforcing the 
payment of the penalty. 

" In this case the penalty is only recoverable by an 
" action for the amount of the conviction, and 
" grounded on that judgment." 

2strl io48 Qp> Therefore, where on an information on the stat, 9 
Ann. ch. 14. for winning money at p]ay,-~*the penalty 
is five limes the value of the sum lost, which the statute 
' gives to a common informer on conviction of the offend* 
er, and the defendant wis convicted under the statute ; 
it was moved that a fine should be set upon the de- 
fendant if he refused to speak with the prosecutor, 
sed per curiam, all the judgment we can give is quod 
corwictus est, and a new action must be brought upon 
that judgment for the forfeiture. Vid. Co. EnU 362. 

This case can, however, apply only where the pro* 
cess is by information ; for if the proceeding was by 
actum of debt) as the plaintiff by his declaration would 
demand that the defendant should render to him a cer* 
tain sum ; or to him and to the king, or any other > 
and the judgment would be, quod recuperet* process 
of execution, as in other cases of judgment in debt, 
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eoukl be supported ; but as no such execution can * 
go on a judgment of quod corwictus est; the plaintiff, 
therefore, in the latter case, is driven to his action on 
the judgment of conviction. 

. 5. " Another description of penal statutes is, where 
' in the bodj r of the act, a penalty is given as a forfeit* 
c ure to the crown, and afterwards comes a clause 

€ giving it partly to a common informer ; in that case 
' the rule is, that the right of a plaintiff qui tarn, or 
< common informer, to the penalties given by any pern 
' al statute distributing the penalty in certain propor* 
Vticyis, is not taken away, but that that clause shall 
*f govern the appropriation, notwithstanding the previa 
' ous general words giving the penalties to the crown : 
' neither in such case shall remedies given to the 
c crown by other statutes for enforcing the observ- 
' ance of the statute, take away the informer's right 
c of .suing." 

For where in an information qui tarn by a common Dr. Foster* v 
informer against the defendant for recusancy under stat. n*co. 56. 
23 Eliz. ch. 1.; — by the 5th section of which statute it qL - / 
is enacted, " that persons not repairing to church, I / 
shall on being thereof convicted, forfeit t to the Queen 
20/. for every month they shall be absent ; and the 
present information was for 220/. for 11 months. It 
was contended for the defendant, that no common in- 
former could sue for this penalty, but that the whole 
went to the Queen, according to the words in the clause* 
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For though by the 11th section, part of the forfeiture 
is given to the informer, yet as by the 4th clause it is 
enacted, " that every person who shall ,sing or say mass 
shall forfeit 200 marks, or if he shall hear mass shall 
forfeit 100 marks;" and afterwards comes in the 
same act a clause of forfeiture of 20/. to the queen t 
and then follows the clause of distribution of the 
forfeitures, " that all the forfeitures of any sums of 
money given by that statute should be divided 
into three parts, one to the informer ;" that the 20/. 
being given to the queen; she was entitled to the 
whole of it, and the informer to no part, as the 
words distributing the forfeitures must 'apply to tK6 
distribution of the 20*. and 100 marks only; bil£ft 
was resolved, that notwithstanding the 20/. was £o 
given to the queen, that the distributory words ope- 
rated on it as well as on the other part, and it was 
said by the court, that divers acts of parliament give 
the penalty ^forfeited to the king, and yet afterwards 
make a distribution to him who will sue 1 for the same, 
as 3 H. 6. 3. — 3 ft. 7. 7. and the informer in such case 
v shall recover the penalty. 

" Neither shall other statutes operating only to en- 
" force payment of the penalties by other means, de- 
" feat the right of the informer." 

For where by two subsequent statutes 29 Eliz. c. 6. 
and 35 Eliz. ch. 1. the penalty given by stat. 23 Eliz. 
c. 1. is ordered to be paid into the. Exchequer for the 
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use of the king, and he is authorized by exchequer 
process to seize the goods and lands of the defendant, 
or to sue for the forfeitures by action of debt, £cc. which 
it was contended gave the whole penalty to the 
crown ; it was v nevertheless resolved ; that the right 
of the informer was not taken away, for that the 
preamble of the first of those statutes was " for the 
more due and speedy execution, of stat. 23 Eliz." and 
the latter u for the more speedy levying and recovering 
the forfeitures given by it ; those statutes therefore 
applied to the remedy only for enforcing the payment 
of the penalties, by giving to the crown more exten- 
sive and efficient remedies, but left the rights of the 
informer as before, 

< 

6. " Another description of penal statutes is, where 

" the N statutes are purely penal, and in which the pen- 

" alt^r is given in general terms to the king and to a 

" common informer, but there is an exception in cas- 

" es of breaches of the statutes, committed in particu- 

" lar places, as for example, within the limits of 

" corporations, in which case the penalties are offcn 

" given to such corporations themselves for their own 

" use, or for some public purpose ; these exceptions 

" do not take away the common informer's right to 

" sue for and recover the penalties, but affect only 

" the right of the crown to the penalty, and the reason 

" seems to be, that if the informer was deprived of his 

" part of the penalty, there would remain no right of 

«' action whatever." v 
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Ajjoo.cro.Ctr. Therefore where in error on a judgment from 
Coventry, in an information brought there on the stat. 
5 Eliz. fqf following a trade not having served as 
an apprentice, there was a verdict and judgment for 
the plaintiff. On error brought, the error assigned 
, was, that an informer could not sue under that stat" 
ute for a moiety of the penalty, for by the express 
words of the statute, the forfeiture is given to the 
corporation, for the benefit of the corporation, the re* 
lief of the poor, and other uses : sed non allocatur. 
For though that statute gives one moiety to the in* 
former and the other to the king, except in corpo- 
rate towns, to which such forfeitures are granted, 
it is to be understood, and hath always been ex- 
pounded, that in that case the forfeitures given to the 
king are thereby transferred to' the corporation, and 
the informer is to have his part still ; and the judg- 
ment was affirmed. 



JsS^eoe™ 7. The last description of penal statutes are $uch 
jltK^p!" 1 as are enforced by indictment only, such as those 

iBon.Rep.93 ; which give a penalty to be recovered before a jus- 
tice of peace, and prescribe no method by which it 
may be recovered, and give him power to hear and 
determine* or to inquire of the premises ; by such 
- statutes no power is given to the justice to convict oh 
such statute and to award the penalty ; the remedy for 
the breach of such statute is by indictment or present- 
ment at common law only. 



OF PENAL STATUTES. 

The law as here hid down applies to cases under pe- 
nal statutes which are to be decided before justices of 
peace only, but in Sir Wm. Jones— -Resolution sur le 
stat. , 21 Jac. 1. concernant penal leys*— he does not 
confine the rule to cases where power is given to justices 
of the peace only ; but says,that if power is given by any 
penal law, to justices of the peace, justices of assize, 
or of oyer and terminer, to hear and determine offences 
against the statute* and says N no more, that is by in* 
dictment only, and not by information, bill, or plaint, 
unless specially mentioned, so that those words when 
used, confine the proceeding either in the courts above, 
or in inferior jurisdictions to indictment only* 



Id 



Such is the general nature of penal statutes ; and as 
it is proposed now to treat chiefly of qui tarn actions, 
and informations by common informers as connected 
with such actions — whether, an information is to be 
lodged or action brought upon an ancient or modern 

* 

statute, the distinctions before mentioned are to be 
attended to ; for although every statute giving a pe- 
nalty is, strictly speaking, a penal statute, a common 
informer or plaintiff qui tarn, cannot sue upon every 
such statute, nor on any such statute in which such 
power is not expressly given to him to do so. If the 
statute has for its object a matter of public concern, 
and orders, any thing to be done under pain of for- 
feiture, but points out no person who is to sue for 
die same, the penalty as before observed belongs to 
the crown. If the statute is of a private natpre, and 
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» 

there is the same omission in not pointing out who 
is to sue, the party grieved may sue, though not 
mentioned, but a common informer, or qui tarn 
plaintiff, cannot ; but where a power is given in ex- 
press terms to a common informer to sue directly for 
the penalty by action, or where to proceed by infor- 
mation, and to convict in a certain penalty, in both 
those cases an informer or plaintiff may recover the 
penalty . in the former case by a direct judgment ; 
in the latter, by an action founded on the judgment 
of conviction. 
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CHAPTER It 



W *TIti; PARTICULAR MODES OF PROCEEDINGS *OR THE RECOV- 
ERY OF THE PENALTIES, AND HOW THEY ARE TO BE INSTI- 
TUTED. 



JL HE regularity of the proceedings to recover the 
penalties, either by information or action, depends 
upon the statutes by which the penalties are given, or 
on certain other general statutes which regulate those 
proceedings, and on the decisions of the courts upon 
both. 

\ 

To the regularity of such proceedings, it is essential, 
first, that there. should be a proper informer, or qui tarn 
plaintiff, invested with legal power to sue : secondly, 
that the proceedings should be regularly instituted in 
or before the proper court or jurisdiction, having 
legal cognizance of the offence, and in the form pre- 
scribed by the statute giving the penalty : thirdly, 
that they should be instituted or commenced withih the 
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proper time after the offence committed ; ^and, lastly, 
that they be sued for in the proper place. 

i . There must be a proper informer or qui 
tarn plaintiff, invested with legal power to 
sue. 

" Actions purely qui tarn, or informations, not 
"being given on account of any rights or claims 
" residing in the parties suing, but being used by the 
" legislature* <foly, as tttearts fcf enforcing the statute 
iC law; all the rights of informers or qui tarn plaintiffs 
" must be derived from the statutes by which the pe* 
" nalties are given ; or, as said by Mr. Justice Lawrence, 
" 5 East. 315, a common informer cannot sue at 
" common law. It is therefore necessary to show 
41 some clause in the acts of parliament on which he 
" sues, giving him power to sue in the particular 
"case. 



X 

/ 



u It is therefore stated thus generally inthi^case, 

diSS^^S 11 " " *^ at wherever a thing is prohibited by a statute 
127, 128. / y under a penalty, and that penalty, or any part 

theitof is given to him who will sue for the same, 
w any person may bring an action or information for 
w the penaky, and recover th^ $ame." 

This must, however, be taken to mean any person 
: not under toy legal disability ; for, there are these ex- 

* * 

ceptk>ns:*^ 




V 



REOOVBR PENALTIES ON PENAI* STATUTES, M 

I 
/ 

1, " It was in thiri case decided, than vn infant Magg» v. eiim, 
 u could not be a common informer, nor of course n % Bail. n. p. ' 

196 

" plaintiff qui tarn ;" and the reason is, that by the 
stat. 18 Eliz. 5. every informer on * penal statute 
shall exhibit his suit in his own proper person, or pur- 
sue the same only by himself or by attorney ; as 
therefore an infant cannot appear by attorney, but by 
guardian only, he cannot bring himself within the de- 
scription required by statute, which is necessary to 
give him power to sue. 

2, %i A corporation cannot be a plaintiff in a, qui 
" tarn action, or sue on a qui tarn information, uq- 
" less power is specially given to. them by statute." 

• » 
For where in this case, ah action was brought by weaven'Com- 
the weavers* company, as common informers, to re- ?strl.' mi. ' 
cover the penalties given by stat. 7 Geo* 12. ch, 7. for 
selling printed calicoes, and set out their charter to 
show that they had power to sue and be sued. An * 
objection being taken to their right to sue, the court 
decided, that the words of the statute giving the penalty 
being " to any person or persons who would sue for 
the same ; a corporation could not sue. 

The principle of this decision is the same as before 
laid down ; that the plaintiff, or informer, must 
bring himself within the words of the statute on Which 
he sues, and answer the description required by it. 
The word person or persons to whom, under this statute 
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the power of suing for the penalty was given, was taken 
in its comjnon acceptation of the words describing 
them as natural persons only, and of course corpora- 
tions did not come within the description of the per* 
sons required by the statute, , 

But where a power is given to a corporation, to no* 
mine j to sue, for the purpose of recovering penalties 
for their own use, or other purposes, there appears 
to be no legal objection to their suing, as may be , 
found in the case of Rex v. Mallard, ante 8, where 
certain penalties are given to the bricklayers 9 com- 
pany for breach of the statute there cited, and no 
objection was taken on that account ; and such penal- 
ties are given in many statutes, 

3, By stat. 31 Eliz. ch. 5. s. 1. '< It is enacted that 
"no person, other than the party grieved, shall be 
" received to inform or sue on any penal statute, 
" who before that time hath been for any misde- 
"meaqor by any order of the x queen's majesty's 
^ courts, ordered not to sue for, or pursue any suit 

" upon any penal statute," 

/ 

This \ is a statute disqualification as to the persons 
described in it ; and such disqualification will be 
found in m^ny statutes. 

ft. The proceedings must be regularly in- 
stituted in the court, or before the proper ju- » 
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..'•■' *■ 

risdiction, having legal cognizance of the of- 
fence, and in the form prescribed by the stat- 
utes by which the penalties are given, or some 
other referring to them. 

This head consists of two parts, to* be considered 
distincdy ; first, what are the proper courts of juris- 
dictions, having legal cognizance of the offence, for 
which penalties are by statute given ; and, secondly* 
what are the proper forms, as prescribed by the sta- 
tutes, to be pursued for the recovery of such penal- 
ties. 

And, first, of the proper court of jurisdic- 
tion. 

1. " Under this head it may be .taken as a general 
" rule, that to entitle a common informer to sue for any 
" penalty, it must appear from the statutes giving the 
" penalties, or from the regulations of some other stat- 
" ute, where and before whom the penalties $re recov- 
" erable % and this must be collected from the statutes 
" themselves, a$d must be implicitly followed." 

" This rule is founded on the legal nature of the de- 
" mand ; for where a statute creates a penalty, and 
" gives a right to recover it, as the demand has no le- 
" gal existence before the statute, the statute which 
" creates the demand must regulate the mode of rcco- 
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" vering it ; and, by directing that mode of proceeding, 
" virtually excludes all others*" 

1. " If therefore the court or jurisdiction is expressly 
" mentioned, the proceeding must be before it only." . 

B^i^SttL Therefore where, by stat 39 Geo. 3. ch. 79. for 
313. the regulation of printers, it is enacted, by the 5th 

section of that act, " that any pecuniary penalty ex- 
ceeding 2$L may be sued for and recovered by any 
person who will sue for the same, in any court of 
record at Westminster ; and any pecuniary penalty 
imposed by that act, not exceeding the sum of 201. 
. and for the recovery of which no provision was made 
before, should and might be recovered before a justice 
of peace. This action was brought in the court of 
king's bench, and tried at nisi prius. The plaintiff 
declared for several penalties ; and among others," 
for several penalties of 201. each, and thete was a 
verdict for the plaintiff ; but the judgment was 
afterwards arrested on this ground : that by the Vords 
of the statute which gave the penalties, the courts 
above had jurisdiction given to them in the case only 
where the penalties exceeded 20/. ; but that/or those 
of 201. and under, jurisdiction was given to justices of 
the peace : that this confined the jurisdiction as to the 
recovery of the penalties amounting to 20/- and under 
to justices of peace only, and thereby took away the 
jurisdiction of the courts above ; so that in. the present 
case they had no jurisdiction to hold plea for the reco- 



it 

it 
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very of those 20/. penalties, and therefore the judg- 
ment was arrested. 

2. " But the court or jurisdiction before' whom the 
"proceeding* are to be had, is to be collected, as well : 
from their being named in the statutes, as from a de- 
scription of the forms of their proceeding : and the ju- 
risdiction shall be confined to such courts only whose 
" forms satisfy the statute, and extend to no other." 

As in an information under Statute 23 H» 8. ch. 24, £uTington ▼. 

r Keymer, Cro. 

for selling beer at another price than is there appoint- c*r. 112. 
ed, for which a penalty is given of 6*. a barrel, the 
one moiety to the king and the other to whoever will 
sue for the same by action of debt, " in which no pro- 
tection or wager of law is allowable." After verdict 
at the Norfolk assizes, upon not guilty pleaded, found 
for the plaintiff, it was moved in arrest of judgment, 
that this information was not maintainable in ihe court 
of common pleas, but should, have been brought before 
the justices of peace, the stat. 24 Jas. 1. 4. {post,foL 
28.) having restrained such proceedings to them, and 
ousted the jurisdiction of the courts above. But it 
was resolved, that those courts had jurisdiction, for 
the penalties under this statute are recoverable only in 
the king's courts, where no protection or wager of law 
is allowable, which description is confined to the courts 
at Westminster, and does not extend to any inferior 
court ; for an inferior court cannot allow protection or** 
wager of law ; therefore they could not be sued for 
before justices of peace, or oyer and terminer, &c. N 



■\ 
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9 * 

It is therefore necessary strictly to attend,as well tothe 
wording of the particular clauses of the statutes which 
give cognizance to certain courts orjurisdictionsorwhich 
take it away, as to the general construction put by the 
* courts above on the whole of the statutes taken together. 
It musthowever.be observed and taken as a clear prin- 
jS.4T.Kcp. ciple of law, that where the superior courts have 
jurisdiction it can only be taken from them by express 
words $ or necessary implication. . 



1. "With regard, therefore, to the wording of the 
" statutes giving jurisdiction, the construction upon 

m 

the clauses conferring it,seems to be,that they are to be 
taken strictly, and not extended by any implication 
" to otker courts or jurisdictions not expressly named* 



4< 



« 



GresoiVftCflse, It has $*ere$ore been decided, that when a pe- 
eked inWalwih 1 • ""• i „ . i » . 

y. smith, Saik. nalty is given by statute, to be recovered in any 
court qf record^ that although there are many 

6cS°i9? Casc * other courts of record, that this shall confine the 
proceedings to the superior courts at Westminster. 

VW.theKing V & r ' 

▼. stevenion $• and that the penalties can only be recovered there. 

•1. 2 East. 363L 

*po«t. For every penal statute is to ,be construed strictly, 

and * as these are the only ctfurts in which the king's 
attorney general is supposed to attend, it must be 
presumed that the legislature contemplated those 
courts only^ 



\ 



So that although the term of " courts of record" 
would epibrace many other courts than those of 
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JPestminster> the jurisdiction given shall not be con- 
strued by any implication to comprise more courts 
than those expressly mentioned, and which are suffi- 
cient to satisfy the terms as used in the statute. 

2. " So where certain forms of proceeding are men- 
" tioned, which belong to some courts and not to 
" others, the proceedings shall be confined to those 
" courts in which those forms are used, and those * are 

» 

" excluded where they are not used;" 

Therefore, where an information for the king and cSTcar °m 
himself was brought by a common informer before the 
justices of Assize in the" county oiEssex y on stat. 21 
H. 8. ch. 13. for non-residence for eleven months 

on the defendant's living of Little Thurrock, in that 

» 

county ; the action was adjudged not to be main- 
tainable* for the statute directs the suit for the recovery 
of the penalties under that act, to be recoverable in 
the king's courts ; where there shall be no x essoign 
wager of law or protection ; and it therefore gives 
jurisdiction only to the king's courts, where there may 
be essoign wager of law or prohibition, and does not 
extend to the assizes. / 

And so in more modern times, where an infor- GarUnd, q . t. 
motion was brought at the assizes on the same s^nSS; L 
statute: upon deipurrer, it was decided, that the aI10the^, A ' 
action would riot lie there, but must be brought 
in B. R. ; for the penalty is given to him who will sue 
for it in any of the king's courts, by bill, plaint, 
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or information, in which no essoign is to be allowed* 
and as the statute 21 Jac. 1. c. 4. gave no new juris- 
diction to the assizes, in cases where they had it not 
before, no information could be supported there, for 
it must be brought in the king's courts wherein no 
essoign, &c. shall be allowed, and the court of the 
judges of assize is not such a court. 

In these cases, the courts in which the penalties 
are recoverable, were courts in which there could be 
an essoign, wager of law or protection. It could, 
therefore, not extend to other courts in which the 
defendant could not have these advantages ; therefore, 
this rule stems to be clearly deducible, " That in what* 
" ever court, or before whatever jurisdiction, penal* 
" ties given by per\al statutes are recoverable, such 
" only have cognizance of the offence and power to 
" enforce the penalty, which are designated either by a 
" name peculiarly appropriate, or by a distinct descrip- 
" tion of proceedings peculiar to themselves, and that 
" that of all others is virtually and in effect excluded" 
AnttF«Tin*t<» Therefore the statute by using the term king's courts 
w which there was no essoign, &c. in this case before 
cited, as well 'as those immediately preceding, confined 
the jurisdiction to the courts above. and excluded others 
not named, and of course that before justices of assize. 

And the rule before laid down, that the jurisdiction 
of the courts above, is only to be taken away by ex- 
press words or necessary implication, is equally appli- 
cable to all the courts above. 
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' For where an information was exhibited in the ^JS^' 
exchequer under stat. 8 Edw, 4. 2. for giving licences, Cra EUz ; W8 " 
and upon not guilty pleaded, it was found against the 
defendant ; and it was moved, that the action lay 
not in the exchequer ; for the statute appoints the 
penalties to be sued for in particular courts there men* 
tioned, and there is no word of the exchequer. But 
it was answered, that the statute was in the affirmative, 
and there were no negative words, " that they should 
not be sued elsewhere." To this the barons agreed, 
for the exchequer is a superior court, and «o suits 
may be there, as there are no restrictive words in the 
statute, and . that court bath power to hold plea of 
any thing. concerning the queen, if not restrained. 

These are cases in which from the wording of the 
clauses of the several statutes confeiring jurisdiction 
in terms, the cognisance of particular courts is to be 
ascertained. It now remains to .consider with the same 
view, the constructions of the courts. on the whole of 
the statutes taken together. This is as to giving or 
taking away jurisdiction by implication or Construction 
of law. 

With respect however to statutes giving juris- 
diction, * difference must be observed as to the 
superior and inferior courts, the courts above may 
have jurisdiction by implication, as in the cases 
of penal statutes mentioned before, such as Rex v. 
Mallard, ante.fol 9. prohibiting any matter of public 
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concern under a penalty, but without appropriating it 
and which is a debt due to the crown, and recoverable 
in the court of exchequer. That might be sued for in 
the courts above, though they are not named : but no 
inferior court or jurisdiction can have cognizance of 
auy penalty recoverable under a penal statute by 
. implication, they must be expressly mentioned in the 
statutes themselves, and cognizance be given to them 
in express terms. 

Suck is .the rule with respect to giving jurisdiction 
to particular courts by implication : with respect to the 
jurisdiction being taken away from the courts above 
by necessary implication, it has been decided, 

1. " That the courts above shall be held to be ousted 
** of jurisdiction by implication where the statute giving 
" the penalty mentions another inferior court orjuris- 
- li diction in which the penalties are to be recovered; 
" this by necessary implication has been held, to oust 
" the courts above of jurisdiction, and to confine the 
" proceedings for the recovery of the penalties, to the 
"jurisdiction pointed out by the statute only," 

This was the case of Fleming q. t. v. Baily, ante 20, 
in which penalties of 20/. and under, were directed 
to be recovered before justices of the peace ; that 
mode of proceeding being pointed out by the statute, 
as that, whereby the penalties to the amount of 20/. and 
under were recoverable: it was adjudged that the 
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power of suing for such, confined the cognizance of 
them to justices of peace only, and the jurisdiction of 
the courts above was thereby necessarily excluded* 

*  

That case affords a full exemplification of the rules 
laid down, as the statute contained penalties as well re- 
coverable in the, courts above as before, inferior jurisdic- 
tions, and cognizance being given to each in proportion 
to the amount of the penalties; the interference and 
jurisdiction of the other; was thereby by implication 
held to be excluded. 

2> " The second case, in which the jurisdiction of 
" the courts above is ousted by necessary implication 
" is ; where the party sued cannot have the full 
" benefit of the statute which gives the penalty in the 
" courts above, with respect, to such parts of it, as may 
" operate to exempt him % or to mitigate the penalties 
" given by it> and which advantage he may have in 
" the inferior jurisdiction. 

) 

As where by statute, 25 Geo. 3. — 51. certain Catet q . t . T4 
penalties of different amounts, are given for breaches of ££ %£ T * 
the statute; and by the 57th section of it, penalties of 
50/. are to be sued for and recovered in any of his 
majesty's courts at Westminster > but by the 59th sec- 
tion it is enacted, " That it shall and may be lawful to, 
and for any justice of the peace, residing near the place 
where the offence shall be committed, to hear and deter- 
mine any offence again&t the act, as to all penalties of 
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less than 50/. ; and by sect. 63. a power is given to the 
justice of peace to mitigate penalties : This action Was 
brought upon the statute, arid the plaintiff in some 
cbunts of his declaration, declared for the 50/. penal- 
ties, and in others for 10/. penalties, and had a verdict 
for the 10/. penalties only ; the Judgment ivas after- 
wards arrested : for the statute having given jurisdiction 
to justices of the peace, as to the recovery of the 10/. 
penalties, a power of mitigation, and no such power 
being given to the courts above ; to allow the plaintiff 
to sue there for those penalties would be to deprive 
the defendant of the benefit of the clause allowing 
the mitigation of the penalty where it amounted to 10/. 
only, which would be very injurious to the subject, 
and not consonant to the intention of the legislature; 
and that the proceedings should therefore be confined 
to castes where he could have the full benefit of the 
statute. 

' Thete are cases in which by necessary implication 
the courts above are ousted of jurisdiction. But an 
express regulation to that eflfect is made by the fol- 
lowing statute; and the courts above are ousted of 
jurisdiction by express words* 

To this eflfect it is enacted by the statute of 21 Jac. 
1. o. 4. sect. 1, " That all offences hereafter to be com- 
" mitted against any penal statutes, far which any com- 
" mon informer or promoter, may lawfully ground any 
" popular action, bill, plaint, suit or information, before 
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" justices of the assize, justices of nisi pruts, or gaol 
" delivery, justices of. oyer and terminer* or justices 
" of peace in their general or quarter sessions, (except 
44 offences against the statutes concerning recusancy, 
" &c. or maintenance, &c. or the king's customs, &c. 
44 or transporting gold, or silver, or munition, or wool, J^JSri 
" or leather, &e.) shall be commenced, sued, prose- ^j;^ m 
44 outed, tried, recovered, and determined, by way ok 
44 action, plaint, bill, information, or indictment, be* 
4 'fore the justices of assize, justices of nisi priiis, 
"justices of otfer ami terminer, and justices of 
44 goal delivery, or before the justices of the peace 
of every county, city, borough or town corpo- 
rate and liberty, having power to enquire of, hear 
44 apd determine the same, in England or Wales % 
" wherein such offences sha|l he committed, in any 
" of the courts, places of judicature, or liberties 
44 aforesaid, respectively, only at the choice of the 
44 parties who shall commence suit, or prosecute for the 
" same, and not elsewhere, save only in the said 
44 counties, or places usual for /those counties, or any 
44 of them : and that the like process in every popular 
" action, bill, plaint, information or suit, to be com- 
" menced, sued or prosecuted by force of, or accord - 
44 ing to the purport of this act, be had and awarded 
44 to all intents and purposes, as in an action of tres- 
44 pass, vi et armis, at common law. And that all and 
44 all manner of informations, actions, bills, plaints, 
44 and suits whatsoever, to be commenced! sued, pro- 
44 secuted or awarded, either by the attorney general, 
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" or by any officer whatsoever, or by any common 
" informer, or other person whatsoever, in any v of his 
" majesty's courts at Westminster, for or concerning 
** any the offences aforesaid, shall be void. 

This being the most important statute passed for 
the regulation of proceedings under penal statutes, it 
will be proper to consider it distinctly as to its several 
provisions, divested of its technical language, before 
I proceed to the several determinations which have 
taken place on it. The object of it was the ease of the 
subject, by restrainingthe cognizance of penal sta- 
tutes to courts or jurisdictions within the counties 
where the offences against them were committed. : 

1st. The statute applies only to offences, the pe- 
nalties for which are given to common informers, for 
the words are, u Offences for which any common in~ 
former may lawfully ground any popular action, bill, 
8cc. ;" and of course cannot apply to suits by the party 
grieved. 

2dly. The statute can only operate upon such 
penal statutes as had passed previous to the 21 Jac. 1. 
for the words are, *' offences against any penal statute 
v for which a common informer may lawfully ground 

any popular action, &c." that is, offences for which 
the common informer might then ground any action, 
9f course cannot apply to future statutes which give 
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a penalty and power to a common informer to sue 
for it. 

3d. The statute applies to restrain proceedings 
only as to penal statutes, offences against which were 
cognizable before justices of assize ^of the peace, &?c. 
and to restrain them to those jurisdictions ; for the v 
words are, " offences for which a common informer 
may ground any popular action, &c. before justices 
of assize i nisi prius, &fc. or before justices of the 
peace in their general or quarter sessions. Unless 
therefore the statutes giving the penalties also gave < 
those jurisdictions cognizance of the offence and power 
to decide, the statute had no effect ox operation on 
them whatever, 

4th. Where cognizance is so given, and those 
inferior jurisdictions have power to hear, determine and 
enforce the payment of penalties given by the statutes, 
the whole of the proceedings to recover them must be 
taken before such jurisdictions, and there carried on ; 
for the words of the statute are, shall be commenced, 
sued, prosecuted^ tried 'and recovered, by way of action, 
information, &c. before the justices of assize, nisi i 
prius, &c. or before the justices of the peace where 
the offences shall be committed : the word commenced 
used in the statute, directs the first process to be before 
courts or jurisdictions which then had cognizance of 
the offence ; the effect of this without any express pro- 
hibition, would be to oust the courts at Westminster 
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of all jurisdiction as to offences against penal statutes, 
cognizable before justices of assize, &c. unless the 
offence happened to be committed in Westminster, 
where the court* sit, and where the suit could be 
commenced by process from some of the courts above, 
-but their jurisdiction is expressly taken away by an- 
other part of the statute, post. div. 6. . 

5th. The statute not- only limits the court and 
jurisdiction as to penal statutes, but also directs the 
place where they are to be tried and determined, and 
compels the informer to proceed in the proper county 
or place only where the offence is committed ; for the 
words are, " shall be commenced, prosecuted, &c. 
before justices of assize, nisi prius, &c. or before 
the justices of the peace of the county, city, liberty, 
' &c. where such offences shall be committed, its any 
qf the courts, places of judicature, or liberties 
^foresaid, and not elsewhere, save only in the said 
counties or places usual for those counties, " thereby 
limiting the proceedings to the places of judicature 
within the county where such justices sat 

6th. Not only is the exclusion of the jurisdiction 
of the courts at Westminster, in cases of proceeding 
on penal statutes, in cases where the judges of assize, 
nisi prius,, &c* or justices of the peace had cogni- 
zance, to be inferred from the antecedent words of 
the statutes before referred to, but their interpo- 
sition is entirely prohibited by the latter part of the 
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Clause of thfc statute, for the words are, " That aU 
manner of informations, actions, bills, plaints and suits 
Whatever to fccommenced,sued, prosecuted or awarded* 
(that > s > afterwards) either by the attorney general, by \ 

toy officer, or by any common informer or other person 
whatever, in any of his majesty's courts at Westmift- * 
tter, for or concerning the offences aforesaid, shall be 
void. The words "offences aforesaid there, means 
the offences mentioned hi the former part of the sta- 
tute, that is* offences cognizable before justices of 
assise, nisi prius, &c* or of the peace* 

These several observations on the statute, as weM aft 
other points arising under it, are established by the 
decisions following, 

1. " If the petalty for ah offence against any penal 
" statute, is under the statute recoverable by a form 
" °f proceeding, which could not be instituted before 
"justices if assize, nisi prius, of the peace, ifc. &fc 
" but by a proceeding which couid only be brought in 
" the courti above, as by an action of debt, for eawmv 
" pie, the statute of 21 Jac, has no effept or operation 
" te restrain such actions from being brought hi the 
u courts above." 

As, where the plaintiff in this case brought an JJjJ" 1 * v - 
action of debt under the statute 28 Eliz. ch. *. s^T&aRaym. 
to recover the penalties given by that statute against 
the defendant for not going to church, and declared 
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for the penalties for eleven months : the defendant 
demurred generally to the declaration, and the sole 
question was, whether the action could be sustained 
iji the courts at Westminster, notwithstanding the 
statute 21 Jac. 1. — But it was resolved, that that 
statute, ordering "that all offences for which a com- 
mon informer might lawfully ground any popular 
action, bill, &c. before justices of. assize, nisi prius, 
&c. or justices of the peace, should be commenced 
before such justices arid not elsewhere ; must be con- 
fined to cases where they could determine such action 
or proceeding as the statute directed ; but that if they 
could not determine them, and such action or pro* 
ceeding would not lie before them, then they were to be 
determined where suchjurisdictionisgivenofthemby 
law, and therefore as the statute 23 Eliz. ch. 1. gives 
remedy by an action of debt, bill, information or 
plaint, 8cc. and an action of debt, cannot be commen- 
ced before justices of assize, &c. either by writ or 
bill— The case was not within the statute 21 Jac. but 
the penalty might be sued for in the courts at West- 
minster, notwithstanding the stat. 21 Jac. 1. 

. This case further confirms what was before obser- 
ved, that the statute of 21 Jac. 1. restrains proceedings 
upon penal statutes to cases only, where the offences 
against them were cognizable before justices of assize, 
or nisi prius, fife, or justices of the peace ; for the 
ground of the determination in this case is, their total 
want of jurisdiction, which is exclusively given to the 
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courts above, by reason that the form of action is 
confined to such courts only : but if there was a 
concurrent 9 or any jurisdiction given to the courts of 4T - Bep. ne. 
justices of assize, &c. the making the penalty also 
recoverable by action or debt, would not prevent 
those courts from holding plea respecting them, and 
notwithstanding the words of the statute gave the pro- 
ceeding by action of debt, as one mode of recovering 
the penalties, the ' courts at Westminster would be 
ousted of cognizance ; for the offence would be suable 
for elsewhere, and would then come within the words 
of the act, and be one " for which a common in- 
former or promoter might lawfully ground a popular 
action, information, &c. before justices of assize, 
nisi prius, &c. or justices of the peace." In which 
case the jurisdiction of the king's bench is expressly 
ousted by the statute. 

" For, per Buller just. 4. T. Rep. 117. The true 
" meaning of the stat, 21. Jac. is, that wherever by any 
" act then in force, the informer might have sued by ' 

" action, bill, plaint, suit or information in the infe* 
" rior courts, as well as in the coiirts at Wesminster, 
" he is confined to sue in the former, but as the stat. 
" gives no new jurisdiction to the inferior courts, the 
" party may still sue in the courts at Westminster, 
" for all those penalties, which could not before the 
" passing of that statute have been recovered in the 
" inferior ones." 

Farriogton q. t. 

Therefore in this case which was an information q. t. c^iuS? *«* 

aute. 
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under stat. 23 Hen. 8. 4. in K* B. in which the penalty 
was recoverable only by action of debt in the king's 
courts, Sec. the court held that the courts above were 
not ousted of jurisdiction by the operation of the stat» 
24 Jac 1. by reason that justices of peace [before whom 
it was contended the information should be brought, J 
had no jurisdiction whatever, they not being mem 
tioned ; but the king's eourt, in which no essoign, &c* 
is allowed. That the stat. 21 Jac, made" no new law 
to enable justices of the peace to meddle with infer* 
mations which were not offences appointed by the 
statutes to be inquired of before them, and to ' be 
sued for by information ; but only appoints, that where 
informations may be brought befbre them, or in the 
courts at Westminster, . by informers, at their election, 
they shall be brought in the sessions before justices 
of peace, or before justices of oyer and terminer 
in the counties where the offence was committed, and 
that for the ease of the subject who were defendants : 
but offences cognizable only in the courts above remain 
so still, notwithstanding the statute. 

2. " But although cognizance of the offence 
" against a penal statute, is given to inferior courts or 

jurisdictions ; if such inferior jurisdictions have not 
full power to enforce the payment of the penalty, 
"and to give full effect to the statute by which the 
"penalty is given ; it is not within the stat. 21 
" Jac. 1. and therefore proceedings under it are not 
" confined to such inferior courts or jurisdictions." 
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For the statute orders the proceedings in inferior 
jurisdictions to be coipmenced, sued, prosecuted, 
tried, recovered and determined, by way of action, 
information, Sec. before justices of assize, nisi prius, 
&e. or of the peace, having power to hear and deter- 
mine the same in any of their courts, places of judica- 
ture, &c. ajid restrains the courts above from proceed- 
ing, when those inferior courts can so hear and 
determine the sapie; but those words mean, that 
those courts must have full power to do so , and the 
proceedings be such as may be not only commenced 
in those courts, but be tried, recovered and deter- 
mined in them. If therefore the power of the infe- 
rior jurisdiction falls short, a& having (for example) 
no power to enforce the payment of the penalty, it 
then cannot give the full effect to the statute, as the 
penalties cannot be recovered,; so that the end of the 
statute would be defeated. To svich cases, therefore, the V_ 
stat. 21 Jac. 1. does not apply ; but in such case a 
common informer may si*e in the courts above. And 
from hence this short rule may be drawn, "that unless 
" the inferior courts have full jurisdiction both as to j u e 8 r t ^ % ni ^ r 
" the subject matter of the * offence, and the mode of m 
" proceeding, the superior courts are not ousted of 
" jurisdiction. 

V 

" And upon that principle,though there may be a re- 
" medy by indictment in the inferior courts for a breach 
" of the statute, that shall not be sufficient to oust the 
" superior courts of jurisdiction,for that gives no remedy 
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» 

" to recover the penalty, and therefore the inferiour court 
" has not full power to carry the statute into effect. 

Therefore where an action of debt was brought by 
hJSSm tJ* the plaintiff, a common informer v on the statute 1 Jac. 

Ren 109 

1. ch. 22. $ 14. for selling leather which had not 
been stamped and sealed, the action was brought in 
the court of king's bench, and the venue being laid 
in Surry, where the offence was committed, was tried 
before the judge of assize in that county. It was ob- 
jected, that under the statute 21 Jac. 1. the action 
could not be supported, having been brought in the 
courts above, whereas the offence had arisen in Surry , 
and the statute on which it was brought being prior to 
the 2 V Jac. 1. that the latter statute operated on the 
former, and ousted the courts above of jurisdiction. 
It however appeared by the 46th section of the statute 
1 Jac. 1. ch. 22. that the penalties s*re recoverable by a 
common informer, by action of debt or information in 
the courts at Westminster, and that by the 50th sec- 
tion of the same act, the jurisdiction given to the jus- 
tices of assize, of gaol delivery, or justices of the peace, 
is " to enquire of the premises, and to hear and deter- 
mine the same," but is silent as to any power to enforce 
the penalty. It was decided, that the power given to 
the justices of assize and gaol delivery, and to the 
justices of the peace, to enquire of the premises, and 
to hear and determine the same, meant the common 
law proceeding by indictment or information; that 
as therfore those courts had not complete jurisdiction, 
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the informer having no means of enforcing payment 
of the penalty but by action in the courts above, that 
therefore their jurisdiction was not ousted by the 
statute 21 Jac. 1. 4. ; and the plaintiff had judgment 

This was so decided to the same effect in this case, Leonard q. t. ▼. 
which was debt q. f . by the plaintiff, for the king ^ ch,Cartu 
and the city of London as well as for himself, against 
the defendant, a searcher and sealer of leather in 
London , for sealing hides insufficiently tanned, for 
which offence thestat. 1 Jac. 1. c. 22. gives a penalty of 
40*. per hide : on not guilty, pleaded, the plaintiff 
had a verdict : it was moved in arrest of judgment, 
that the case was within the stat. 21 Jac 1. 4. which 
restrains popular actions to 'be brought within the 
proper county, and to be tried before justices of the 
peace ; therefore this action being brought in the 
king's bench was coram nonjudice. But per cur. 
this is not within the stat. 21 Jac. 1. because that 
statute <Joth not give any jurisdiction to justices of 
peace, and they have no power under this statute to 
enquire of offences under it. 

3. " In the construction of this statute it has been 
4 held, that it extends only to statutes which had 

* passed before it was enacted, and not to those which 
1 have passed since; for the words are, all offences 
1 against any penal statute for which a common 
1 informer may lawfully ground any penal action* 
1 &c. Therefore though a statute passed since the 

* 21st of Jac. 1. gave cognizance of offences against 

8 ' 






u 

u 



4ft OT THE tfODEg OF FRQCEEDIKO TO 

" it, for the purpose of recovering &e penalties, tQ 
^ inferior courts or jurisdictions, as well a$ to the; 
", courts above, in whfch ease we ^aye seen, in the 
" case of statutes passed before the %\ Jac. 1. that 
" the superior courts would be ousted of jurisdiction, 
'< except #) Middlesex ; yet, in the cQ$eof$u$h after* 
passed statutes the jurisdiqtvQn of the courts above 
is not taken, avwy f but the pewikks, may be sued 
V for there notwithstanding the s tat. 21 Jac. 1. ; for 
" as, the jurisdiction q£ tfee superior courts is not to 
* ♦' be take* away but by express words, and the 
" wprdjs of stat. 2} Jac, 1. applies oply to case* 
u where cf Mat fiw? qnitjforrnpr might sue in. tha 
" inferior courts or bqfore inferiw jufi$4i<;tion$y these 
" words cannot be expended to tak$ away the juris- 
" diction of the superior courts, in case? where no 
" right of action existed at the time of passing that 
" statute, or of suit or information of any kind ; which 
" is, the case of such after-passed statutes." 

This was so held in this case, that where a statute 
f$l?l?* 9 passed since the 2\st Jac. 1. givqs an action ofdebt y 
or other remedy for the recovery of any penalty in 
any court of record generally, it^ so far repeals the 
Stat, of Jac. 1 . that the action may be brought in . 
the courts above % and the penalty be recovered thece ; 
Per Holt c. J. b u t the venue must be laid in the proper county. 

Ibid. 

Actions, therefore, for penalties under such statutes - 
may now, be brought in the courts above, and tried at 
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the a&i±es for the county in which the ofltehces were 
committed. 



Ahd tthfere a statute tffiich had *j?aiisfcd befote perLd Kenyon 
" the 21 Jac. 1. has been suffered to expire, and beetl 
" revived by another which passed since the stat. of 
ki Jac. I. the stat. 21 Jac. 1. operates on it hot with- 
*' standing, arid restrains the bringing of actions on it 
" in the courts above, for the law derives its force 
u from the first statute. 



Therefore when ill this case the action was btought swpman q. t.v 

D • Henbest, ante. 

oil stat. 1 Jac. 1. 22. $ 14, for selling leather that had 40, 4 1. r.iob. 
not been searched^ and for which a penalty is given, 
recoverable by action of debt ; it appeared that tahen 
the stat. L Jac. 1. 22. was passed, it was to continue 
in foirce only until the tiext session of parliament ; 
that next session was held the 7 Jac. 1. but the act 
wasntit cohtiritied, nor until the 21st of Jac. 1. when 
by stat, 21. Jac. 1. eh* 28. No. 41. (which statute was 
subsequerit to the statute ift question, 21 Jac. 1. ch. 4.) 
it was continued as from the 7th of Jac, to the next ses- 
sion of parliament, and was afterwards further con- 
tinued. It was contended, in answer to a motion in 
arrest of judgment, on the ground, that by stat. 2i 
Jac. 1. the courts above had no jurisdiction, that 
this was virtually a statute, not of 1st of Jac. J. it 
having been suffered to expire, but of 21 Jac. 1. ch. 28. 
and being subsequent to the 21st Jac. 1. 4. the latter 
statute did not operate on it, or prevent the superior 
courts from holding plea on it ; when it was decided as 



** OF THE MODES OF PROCEEDING TO 

laid down by lord Kenyon ; that by its subsequent con* 
tinuance it was an act as first passed, that is, of the 
1st of Jac. 1. and that the stat. 21 Jac. 1. would have 
ousted the courts above of jurisdiction ; but for the 
cause assigned, ante 40. 

4. " The statute 21 Jac. 1. 4. has no operation 
" upon offences committed against penal statutes in 
" the county of Middlesex* whether the penal statute 
' " passed before the 21st of Jac. 1. or since, for all such 
" offences are cognizable in the courts at FPestmin- 
" ster, and the penalties are recoverable there." For 
the statute having directed, that all proceedings for 
offences against penal statutes shall be commenced, 
sued, prosecuted, tried, and determined in the proper 
county where the offence was committed, and before 
the justices in their courts there, having power to hear 
and determine the same ; where a breach of a penal 
statute has been committed in Middlesex ; as the pro* 
ceedings to recover the penalty for it may be com- 
menced, sued, prosecuted, and determined in Mid- 
dlesex, namely, in the courts above, and where the 
' judges sit by virtue of their commission ; the words 
of the statute are satisfied, and the penalties may be 
sued for and recovered there. 

Hick'icaar, Therefore in debt on the 5th Eliz. 4. brought in the 

1 Salk 373. 

king's bench, it was resolved by eleven judges, that 
the stat. 21 Jac. 1. restrains the jurisdiction of the 
king's bench in actions of debt by common inform- 
ers, and that they cannot bring debt upon the statute 
in the king's bench, unless the cause of action arise 
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in the county where the king's bench sits, but they 
must in other cases be prosecuted by information before 
justices of assize, &c. as the statutes direct. 

5. " The operation of the stat. 21 Jac. 1, is entirely 
" restrictive ; that is, confining suits upon penal 
" statutes to inferior courts and jurisdictions within 
" the county where the offences against them were 
committed. For the statute gives no new jurisdic- 
tion to the inferior courts or jurisdiction therein Bail, n. p. i96. 
" mentioned ; therefore suite for such offences, qyer 
" which those courts or jurisdictions had no cogni- 
" zance before the statute, must be brought in the 
'• courts of Westminster hall ; and where the courts 
•' below have jurisdiction in any way, even by w- 
" dictment. It has been decided that the courts 
" above cannot hold plea of any offence against the 
" statutes. 

Therefore in this case, which was an information by „ „ „ 

1 J Rea. v. GftUe, 

the attorney general, under stat. 5 & 6 EHz. 6. 14. for £1*^^*32. 
selling live cattle within five weeks after they had been ^^"cJrth^ 
bought, which gives a penalty of double the value of m 
the cattle ; upon not guilty pleaded, and verdict for 
the defendant, it was moved to arrest the judgment 
on the clause of the statute, 21 Jac. 1. which says, that 
all such informations brought by the attorney ge- 
neral upon any penal statute, shall be void. It was 
contended, for the prosecutor, that the stat. 21 Jac. 1. 
never intended to give inferior courts such exclusive 
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jurisdiction, and to confine the proceedings undfct 
penal statutes to them, except ih cases only, where tht 
proceedings n&ere to be by a trial by jury before therh 
of the fact : not where a summary jurisdiction is given 
to them ; as hei*e, by examination of two witnesses 
before the justices, which is an encroachment On the 
common law* But the court Were of opinion, that 
the restriction Was not confined to those cases, bait that 
if the defendant could be prosecuted at the sessions by 
indictment* it would be sufficient to oust th6 courts 
. abpve of jurisdiction-*-*© there was judgment for the 
defendant. Tameh quete y and vide ante 40. 

6. " But where an information has been com- 
"menced in the court below, or before an inferior 
" jurisdiction, it may be removed by certiorari to the 

" courts above, and there determined*?' 

« 

™ -, , This is so laid down in this case, which was an in- 

Rex v. Martel, 7 

Midi. 25 €ar. formation on the stat. 5 Eliz. ; it was holden, that 

fc. Bail. N. e. ' 

ide. though it lay not originally in the king's bench, be- 

cause the stat. 21 Jac. 1. hath negative words, yet 
that if it he begun originally below, the party might 
remove it by certiorari if he would,and give jurisdiction 
to that court ; for it was a statute for the ease of the 
subject ; but the king could not remove it. 

This case, though stated to be so decided, appears 
to be questi6nable, and its legality doubtful : the 
statute was made for the ease of the subject, meaning, 
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pf course, the party sued ; to confine the cognizance 
of offences against penal statutes tq inferior courts or 
jurisdictions, and in their proper counties, where 
justice could be administered near home, and at a 
sjnail expense ; but the latter object would be defeated 
by allowing the removal of the proceedings to the 
courts above ; besides which the decision seems, to 
consider, that the statute would be satisfied if the 
information or proceedings were commenced in the 
inferior court, or before the inferior jurisdiction; bust 
the statute hath also the words, "be sued, prosecuted,  
" tried, recover cd, and determined before the justices 
" of assise, nisi prius, &c. or of the peace/ 1 bjr 
which it should s^ei% that the statute intended that 
the suit should not only be commenced, but determined 
in the inferior courts, ideo quere> as I find no sutee* 
quent authority or case of practice to warrant it. 

7. " It may appear as an exception to the rule 
"just laid down, what is said in Hawkin's P. C. 381. 
"and from^ him adopted in other books, as Bac. 
" Ab. title * action qui tam;' that where a statute 
" limits suits by an informer qui tam^to other courts 
yet any one mgy r by construction of bw\ exhibit: 
an information for the whole penalty in the ex- 
chequer for the use of the king" 



iC 
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To support that principle, this ease is cited— infer- Sho le v _ 
mation in the exchequer, uqder stat. 5 Lliz. 4. by l »y» Cr0 - J *°- 
Shoyle for himself and the king against the defendant, 
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for following the trade of a brewer, not having served 
an apprenticeship. Upon not guilty pleaded,and verdict 
for the plaintiff, on a writ of error brought, it was 
assigned for error enter al. that by stat. 31 Eliz. 5. it 
is enacted, " that offences against the stat. 5. Eliz. shall 
be inquired of only in the sessions of the peace, 
assizes, or leets, within the county where the offences 
are committed, and not elsewhere out of the county :" 
so that this information on this statute was not main- 
tainable in that court; but it was resolved, that it 
well lay ; for the intent of the statute was, that for 
such offences men should not be drawn from out of 
their own county where the offence was committed ; 
and although the statute mentions, that the suit shall 
be for them in such courts there named, yet it is not 
in the negative, and not in any other courts, but not 
in any other county ', and this being a suit for the king 
and in that court proper for him, the information was 
well maintainable. 

\ 

This being stated so generally in those books of 
authority, might be taken to be the law now ; but 
that is not so ; for that case was decided in the 5th . 
j year of Jac. 1. and therefore before the passing of the 

21 Jac. 1. 4. and it was decided on the stat. 31 Eliz. 
5. in which there are no negative words, but there 
are negative words in the Stat. 21 Jac, 1. namely 
" that all manner of informations, actions, &c. either 
by the attorney general, or any other officer, or by 
any informer brought or sued in any of the courts at 
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Westminster shall be void ; so that the jurisdiction of 

the court of exchequer is excluded, as well as that < 

of the other courts. l 



8. In the statute 21 Jac. 1. it is said, " That the like 

> 

" process , in every popular action, bill, plaint, in* 
" formation, or suit, to be commenced, sued, or pro- 
" secuted by force of, or according to, the purport 
" of that act, be had and awarded to all intents and 
" purposes, as in an action of trespass vi et armis 
" at common law." 

Upon this clause of the statute it has been held ; HScks'a ease 

r Stlk.373. 

that* if a person offending against a penal statute was 
to go out of the country, and so escape the punishment 
of the law, as being out of their jurisdiction ; pro- 
cess of outlawry would lie against hipi. 

9. " But where a party has a privilege of being sued in 
u any particular court, there is nothing in the statute 
u to deprive him of that privilege, nor to take away 
" the right which the king has of chusing his court. 
*? wherein to sue. " 

For where to this action, brought tarn pro dom. rcge 

quam pro se ipso, in the king's bench ; the defendant Kirkham 

pleaded, that he was an attorney of the common i s*ik. 36. 

pleas, and that attornies of that court from time out 

of mind, were not suable elsewhere. On demurrer, 

it was urged, that the plea was bad, being in the 

negative, and no jurisdiction givfen to anv other 

9 
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court : and that the king being a party had a right 
to sue where he pleased. But the plea was held good 
for the privilege is not triable per pais> nor traversable, 
but is a matter of law, of which the court would take 
notice that they had jurisdiction : and as to the right of 
the king to sue, the law is, that the informei: is not en- 
titled to sue where he pleases, though the king is ; and 
this is the informer's suit, for if he die there is an end 
of the suit, and the king . is not entitled to a recover/. 
So the defendant had judgment 

Having now considered the proper courts or juris- 
* dictions in which penalties may be recovered on penal 
statutes, the second matter to, be observed /under this 
hepd, is what relates to the modes of proceeding for the 
recovery of the penalties, as it is necessary , that the 
proceedings be in the form as prescribed by the statutes. 

t. Of the proper forms, as prescribed by 
the statute for the recovery of penalties 
given by them. > 

s 

\ 

( By this, is to be understood, such forms or regula- 
tions as the statutes may have imposed before 
the bringing of any penal action or information ; and 
secondly the form of the action or information 
itself when brought. 

It should however be previously observed, that 
though these forms or regulations as to suing, are to be 
-derived from the directions of the statutes themselves; 
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\ 

yet it is not necessary that the power to sue foe given 

by the statute which gives the penalty, for the penalty 

may be given by one statute, and the power of suing 

be riven by another* as in the cases under the came vuLLeav. 

laws for example. 

r So in this case, which was a writ of error from a Da*i» q . t. t. 
judgment of the court 1 of 'king's bench in debt for BoT^dPuH, 
a penalty of 50/. against an attorney for not entering 
his certificate according *o the provision Of the sttt. : 
37 Geb; 3. 9b. and the eriror assigned on the Yedord 
Was, that that statute which created the penalty gave 
no action art: law to a common informer, but that the 
penalty was only recoverable by infomiatibii \t the 
titiit of the attorney-general ; but it Wail decided; that 
ti& stat. >25 Geo! 3, 8a having created the duty ori 
Certificates, atVd£iven an action of debt to enforce thd 
observance x>f it,'*and thc ; stat. 37 Geo. 3." being; 
passed to enforce die 'collection of the duty so created 1 , 
the two statutes were to be takfen in pari imhteria? 
and the proceedings directed by the former statute be 
adopted in the latter; and so that debt q. t. was 
maintainable. 



i ' 



i. Of the/ forms or regulations which the 
statutes may have imposed previous to the 

bringing of any penal aetion or information : 

li<rt<CjL 
Upon this head, it is to be observed, that u it +** 
* may be taken as a general rule, that where the 
statute giving the; penalty, or that by which it is to 
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"be recovered, directs any previous proceeding as a 
^.notice, affidavit or suchlike regulation to be given 
" made or done; prior to the cognmencement of the 
action or information, such must be strictly com* 
plied with and conformed to." - 






w*. En**. For where by stat. 9 Geo. 2. oh. 22. the Hundred 
b«^p»s^^ »*k Uabte for damages sustained by wilful burning 
»mto,2Str«. of foams, & c# an d j t requires the party injured to 
give notice within two days, and, within four days 
after, to givp an examination upon oath whether he 
knows the person or persons who committed the fact, 
or any of them; and If he confesses he knows them, 
h? is bound by recognizance to prosecute. In an 
action on this statute, the oath proved was " that he 
had good reason to suspect that; the. fact was done by 
Robert Gibbs and William Lanford both of such a 
parish," and a doubt arising at the assizes whether 
this was sufficient or, not, a case was made and twice 
argued at the bar. Upon the, second argument, the 
com* were of opiniqn, that the examination did not 
maintain the action: that the, oath required was a 
condition precedent for the sake of the Hundred, and 
to' prevent screening offenders : that there was a great 
difference between suspecting and knowing ; a man 
who kqoips the offenders may purposely stop at the 
word suspect, to. avoid being bound to prosecute. It 
, would v therefore, be equivocating, yet would hardly 
be , perjury assignable, it being only a suppression of 
part of the truth* The affiidavit should have said, 



RECOVER PENALTIES ON PENAL STATUTES. #8 

"I suspect them to be the men, but do not know 

it : and it would be dangerous to go out of the act. v 

Such also is the case of action against the Hun- 
dred on the statute of Winton, postea, requiring « 
certain oaths and forms preparatory to bringing the 
action, which must be strictly followed.: and this rule 
will be found naturally to result from the nature of the 
action, which, as it is sokly derived from the 
statute, the plaintiff must give himself a complete tide 
to sue, by conforming to every part of it. 

" The decisions, however, on the 33d section of the 
" stat. 21 Jac. 1. 4. seem to form an exception to the 
"above rule, as the cqurts have narrowed, or rather 
" declared null, the provision of that section respect* 
" ing the oath required by it, and which it is necessa- 
M ry to notice/ 1 « 

By that section it is. enacted, " that no officer 
" shall receive, file, or enter of record any infor- • 
"mation, bill or plaint, count, or declaration, 
" grounded on the said penal statues, or any of them, 
" which by this act are appointed to be heard and 
" determined in their proper counties, until the in- 
" former or relator hath first taken a corporal oath 
" before some of the judges of that court, that die 
" offence or offences laid in such information, See; 
" was or Were not commited in any other county 
" than where, by the said information, Sec. the same 
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"ia; or are supposed to > have been committed, &c. 
" the same oath -to be there entered of record. 91 

r 

^Although* from the terfes of ^ this cfatiseof the 
Statute it should seem to be directory and compul- 
sive, s& to the r retjtiirihg an affidavit to' be fikd as 
directed by "the staiiitfer it do6s not s*eiti 'fev«r f td 
haVe<b£en acted on with effect, as will appear from the 
following cases. 

*•■-■ ' ««»• n . . « , . 

1. " It was considered as mete regulation and the 
omission therefore not assignable for error. 






a^^ cm. j.^ iri this dasc ^ ^i^ ^g e rror#oih a '< judgiheht 

in Coventry oh an r informatidn "under sfet.^ EBz. 
in Which the plaintiff had a verdict; thfe first errbr 
assigned was; that there did not appear to be any 
affidavit filed pursuant to Stat. 21 Jao. 1. ch. 4. \ 
33 sed per curiam, It is no parcel of the record, 
and is only directory to the officer, and idea non 
allocatur* 

/ 

2. ** It *vas held wf to extend to statutes passed 
" subsequent to it* '   



t i 



French q. t. ..**...., . . , .. • 

Ste^iSi. 2 ' For whose in- tbU case,* which < was aa -action for 
uafery* understate 12 Ann* St <&. ch. 16. a motion 
was made to «tay the proc^edinjg^ because no^affidavit 
was filed of the caus^fof action accruing within the 
year, pursuant to stat. 21 Jac. 1; the court held 
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it not to be necessary, 1. Because the stat. 21 Jac* 1. \ 

did not extend to statutes passed subsequent thereto. 

2. Because the very point was said to have been de- ^ 

cided, Pach. 7 Geo. 2 Harris q. t. v. Rayney, on the 

stat. 15 Car. 2.ch. 18. against buying acid scaling live 

cattle, r and the practice had . never been .to . file any 

affidavit. 



* ' • I i. - . ' * ' • j \ .' . ► > 



$. " It was, however, afterwards held, that upon white q.t.y. 
" application by motion the court would stay the pro- j^ ' cp ' 
" ceedings  in; an action on a penal statute, if there 
** wa^ noj affidavit filed, pursuant, to, tjbe stat. 21 Jac. Leigh q . t ▼. 
" 1. and it was so done in this case : and afterwards sp m* ' ] * 
" held in this case, also provided the party came before 
" verdict, but that after verdict the court would not 
" interfere. But these cases are now overruled, and 
"it is now fyeld, that the clause of the statute in 
" question, dyes not extend tg the courts above, so 
cc that no affidavit in the form prescribed by that stat- 
" uteisnow necessary .to warrant the proceedings in 
" the dfcurts above." 

* r 

For where in this case a declaration was delivered Bans q . t, v. 

in an action of debt qui tarn, under st^t. J3 H. S^bum^^ 11 

< 

ch. 8. against the defendant for non- residence on his . , 
living, and a motion was made to stay the proceedings, 
there being no affidavit filed, that the offence was 
committed within the year, and in the county in which 
the action was brought, as required by stat. 21 Jac. 1. 
the motion was refused ; the court of Common Pleas 



9% OF THE MODES OF PROCEEDING TO 

being of opinion, that that statute did not extend to 
actions brought for penalties in the courts above. 

That rule must, therefore, be taken to be general, 
and to apply to all cases of penal statutes ; for although 
the case of French q. t. v. Coxon, ante 54, applied to 
cases only of statutes passed since the 21 Jac. 1. the 
case of Ball q. t. v. Atwood was on the stat. 13 H. 8. 
which was before it. 

f * 

S. Of the form of the action or proceeding 
itself to recover the penalties gjven by sta. 
tutes. 

As the form of proceeding more immediately the 
object of consideration is the action of debt qui tarn, 
it may be observed, that a common informer or party"' 
grieved may have that form of action, though it is not 
mentioned in the statute in express terms, but where it 
is necessary to give effect to the statute ; for it is thus 
laid down in Com. Dig. title action of debt, rl. " in 
M the case of a common informer, if a penal statute ex- 
" pressly gives the whole or a part of a penalty to a 
u common informer, and enables him to sue for the 
" same, an action of debt is sustainable." 

In that case a power to sue is given, which would have 
been nugatory, unless it could be carried into effect by 
that form of action. But without an express clause ena- 
bling a common informer to sue, debt cannot be sup- 
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term is derived from the beginning of it, which is "A B 
of &c», comes before C D, one of the justices of our 
lord the king, Sec. and gives him to be informed) 
&c. and then states the offence bringing it within 
the statute. Upon that a summons is issued to the 
party complained of ; on his attendance evidence is 
given in his presence of the facts constituting the of- 
fence against the statute, or hearcL<?«r parte, in case he 
neglects to attend ; upon which the justice of the peace 
either convicts or dismisses the information. If he 
convicts, his conviction should state in what manner 
the penalty is to be disposed of. 

That mode of proceeding is however not the object 
of this treatise, but it is mentioned incidentally, on ac- 
count of the near connexion between proceedings by 
action or information^ the same accuracy is required 
in both, to bring the offence within the statute* 

Where the proceeding it by action, it does 
not differ as to the nature of the process from 
the common cases of process usual in other actions 
of debt. 

1. Of the first process, or writ. 

" Upon that it has been decided, that if a "com- 

" mon informer sues out a xvrit generally in his own 

" name, he may afterwards declare qui tarn * but if he 

" sues Out a writ qui tarn ; he cannot declare in his 

" own name only. 

11 
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This was so decided in the two following cases.. 

Lioyd t. wu- In this case the plaintiff sued a capiat in ins own 
hl 2 Biaek. name; to. which the defendant appeared, when the 
p ' ' ' plaintiff declared against him qui tarn. On motion 
to set aside the proceedings for the supposed irregula- 
rity, as a variance between the declaration and process, 
die court held the proceedings to be regular. 



Wearers Com- 



So, in this case, the qui tarn plaintiff sued by bill of 
pany q . t. t. Middlesex, and declared as above ; and a similar 

Forrest, 2 Stra. ' * 

1282. objection having been taken, die court decided in the 

same way, that such mode of declaring was warranted 
under the writ. 

r 

Danmn t Da- ^ Ut W ^ IWI ^ Pontiff ««/ OUt ktS Wfit qui tOffi, 

™J7 4Bun% and declared in his own name only, omitting the qui 
tarn part, the court set the proceedings aside, holding 
the variance between the declaration and the process 
to be fatal. * 

V ,1 

2. "A joint action may be maintained against se- 
u veral to recover a penalty, given by statute, in some 
** cases, but not in others." 

lardymaii y. In this case, which was a joint action of debt 
fo- S'^d io no- brought against Whitaker and eight others, to recover 

is t 2 East* 573. ° • / 

one penalty of 51* for kitting game, under staU 5. \4nn. 
the defendants severally pleaded nil debet ', and the 
jury found against six of the defendants, and for the 
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other three : upon motion to arrest die judgment, one 
objection was, that tins was a joint action, which could 
not for this oiattet»be maintained against several. But 
the court held that the action was maintainable, and 
the plaintiff had judgment. 

Bat in this case, which was a joint action of debt Bamard q . t. ▼ 

/ . ~ . * Goatling Sc alt 

for penalties under staU 37 Geo. 3. 90, against two for i b. Rep. 345. 
practising as proctors; in error from the king's 
bench, in which it had been held, (2 East, 569.) that 
£ joint action was maintainable ; the court reversed 
the judgment, and held that a joint action could not < 
be supported for that oflence. 

Some rule must therefore be drawn from these op- 
posing case Sj to reconcile the difierence and ascertain 
ia what cases a joint action is maintainable, and in 
what cases it is not : this can be only collected from 
the reasons assigned by the courts in giving their 
various judgments on the subject. 

"A rule may however be collected from the words 
" of statutes themselves, that is, by the statute using 
" words in the plural number in speaking of those who 
" are to forfeit any sum for breach of any statute; 
" that is, if the words are, * the person or persons of 
"fending J shall forfeit, he— there the action may be 
"joint ; for the words ape. person or persons, but not 
" so where the latter words are wanting." 

This is so laid down by the court in giving their 
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judgment in Hardyman v. Whitaker, cited, ante 66 ; 
they say, " the statute (meaning 5 Ann) has the 
words * c if any person or person* shall keep lurchers 
and he thereof convicted, the person or persons so con- 
victed shall forfeit St. So that it gives one penalty of 
5/. to be paid by the person or persons who act against 
the statute. The statute has therefore made it a joint 
offence in all the persons concerned, and has made 
them all subject to but one forfeiture, and they are 
consequently within the rule of the common law, pun- 
ishable jointly ; and therefore the case in 2 Roll. Ahr. 
81. pi. 6. ; and the ca$e of the King v. Jfoston, East. 
11. G. 1. which was an information on 5 Eliz. c. for 
following a trade, not having served an apprenticeship 
will not govern the present ; for the stat. 5 Eliz. is laid 
-upon every person offending, and per Holt, that which 
makes the crime is several, the not having served an 
apprenticeship." 

This rule is however not satisfactory, as not being 
sufficiently comprehensive, nor applicable to all cases. 

"The rule should rather perhaps be drawn from 
•' the nature of the offence for which the penalty is 
" given, than from any other source. ' If the penalty 
" is, by the words of the act, laid on the offence itself* 
" and not on the individual, the action may be joint 
"or several, for no more can be recovered than one 
" penalty : but where the penalty is on' the offenden 
u as the offence of one man cannot be that of another, 
" the action must be several. So if the offence con- 
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" sists in the omission of something ordered to be done, 
" and for which a penalty is given, the fault or omis- 
" sion of one is riot to be imputed to another, and in 
" that case the action must be several." 

I fi the case therefore o$ Hardy man v. Whitaker, ante 
66., the offence was the killing an hare ; which might 
be done by several, who might join in the act, the act 
of killing being the offence. But where the offence 
was as in Barnard v. GostHng, the not taking put a 
certificate, that was a pergonal act, neither of the de- 
fendants offended by the other not taking out a cer- 
tificate ; it was a personal and individual act, and no 
participation by one of the offence of the other. That 
action was therefore held not to be properly brought 
ps a joint one. 

Bo, where both defendants were convicted in thfe r« v . BleM . 
penalty of SI. each under stat. 5 Ann. 14. for using bJ if' 4 T ' 
a greyhound to destroy game, not. being qualified, 
the conviction was quashed ;for it was but one offence, 
and one penalty only forfeited : and the court referred 
iothe case of Hardyman v, fThitaker, as it is to be 
found in Bull. tf. P. 189. as deciding the same point 
where the proceeding was by action. 

The rule is thus put in Cowp. 610. " Where an 
" offence made penal by stat. is in its nature single m& 
41 cannot be severed, f there the penalty shall be only 
" single, though several persons may join in the com- 
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" mission of it : but when the offence is in its nature 
" several, Acre every offender is separately liable for 
« the penalty-" 

As in this case, which was an action on stat. l&2Ph. 
SjSJv&i* ***& Mary, for impounding a distress in three diffeatnt 
eio. 480. pounds in three several Hundreds. The case was* that 
three distrained a flock of sheep, and severally 4m- 
poundcdthtmin separate pounds in three several Hun- 
dreds. Upon not guilty pleaded, and verdict for 
plaintiff, the damages 'were assessed by the jury at 40s. 
and the judgment was entered up, that each of them 
should forfeit Si {as given by stat. as the penalty) and 
treble of 40*. also against each. And on error being 
b roug ht the judgment was held to be had ; as k was 
but one distress and one offence in them aU against the 
statute. So that there should be but one 5/. and one 
trebling of the 40s. against them all. So the judgment 
was reversed. 

Bexr. curke, Snt where the offienoe was, "assaultk^ and reacting 
|^au. cowp. custom-house «ffioers in execution of their doty, raid 
rescuing goods seized," and three wene indicted, and 
the indictment changed) " (hat the said defendants 
had severally forfeited the sum of 4G£" under stat 
8 Geo. 1. ch. 18. and there was a general verdict 
against all; it was moved in arrest of judgment, that 
but only one penalty should be recovered, the of- 
fence being entire. The court discharged the rule ; 
for the offence was in its nature several.; for each of 



• f 

RECOVER PENALTIES Off PENAL STATUTE* Yi 

the offenders: might do a distinct act in breach of the 
statute* 

8dly. The next thing to be observed as to 
the regularity of the proceedings, is, that the ac- 
tion must be commenced, or proceedings had, 
within a proper time after the offence com- 
mitted 
i 

As to this point the rule is, u that every action 
" qui tarn in which the whole penalty is given to the 
" king f must be brought within two years after the 
" offence committed ; but where the penalty is given 
"partly to the king and partly to the informer ■, the 
" informer must sue for it within one year after the 
*' offence committed: but if no such suit is brought 
"by a common informer, thfe crown may sue for it 
" within two years after that year ended. So that, in 
" fact, three years is the limitation as against the crown, 
" when the penalty, or any part of it, is given to a 
" common informer." 

This is so enacted by stat. 31 Eliz. ch. 5. the 
Words of which are these : — " that all actions, suits, 
" bills, indictments, or informations, which shall be 
" brought for dny forfeiture upon any statute penal, 
u made, or to be made, whereby the forfeiture is or 
" shall be, limited to the queen, her heirs or successors 
" only, shall be brought within two years after the of- 
" fence committed, and not after two years. And that 
" all actions, suits, bills, or informations which shall be • 
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" brought for any forfeiture, upon any penal statute 
" made, or to be made (except the statutes of tillage,) 
" the benefit and suit whereof is or shall be by the said 
" statute, limited to the queen, her heirs or successors, 
" and to any other that shall prosecute in that behalf, 
" shall be brought by any person that may lawfully sue 
" for the same, within one year next after the offence 
" committed, and in default of such pursuit, that then 
" the same shall be brought for the queen's majesty, her 
" heirs or successors, any time within the two years after 
that year ended. And if any action, suit, bill, indict- 
ment, or information, shall be brought after the time 
so limited, the same shall be void. And it is provided, 
" that where a shorter time is limited by any penal sta- 
" tute, the prosecution must be within that time. Also 
"it is enacted by 18 Eliz. c. 5. s. 1. that upon every 
"information which shall be exhibited on ariy penal 
" statute, a special note shall be made of die very day, 
u month, and year of the exhibiting thereof into any of- 
" fice, or to any officer, which may lawfully receive the 
" same, without any ante date thereof to be made, and 
" that the same information be accounted and taken to 
" be of record from that day forward, and not before. 
" And that no process be sued out upon such informa- 
" tion, until the information be exhibited in form afore- 
|C said, &c. and that every clerk making out process con- 
" trary to this act, shall forfeit forty shillings, &c." 

Under this act these decisions have taken places 

4 
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ported; for, per lord i EUenborough, 5 East. 513. 
44 an informer has no right to sue for any penalty, 
41 except where power is given to him by the statute 
"for that purpose." 

So in the case of the party grieved, where a IJw^Wc 4 

598, pi. 1»> Iy - 

statute prohibits the doing of any thing under a 
penalty to be paid to the party grieved, and does not 
prescribe the mode of recovery, it shall be recovered 
in an action of debt. 

But I find no authority to warrant a common in- 
former to proceed by information, unless that mode 
of proceeding is expressly pointed out and directed 
by the statute. 

2. " Proceedings by information or action are 
44 now the only modes by which common in* 
" formers can recover penalties authorised by law 
« for that purpose." 

It is necessary to notice the changes which the law. 
has undergone in this respect. From perusal of the 
old statutes it will be found, that before the passing 
of the stat. 18 Eliz. ch. 5. § 1. (after cited, and by 
which the alteration was made,) the cognizance of 
proceedings on penal statutes was not confined to the 
courts above, but almost every description of in- 
ferior courts, particularly courts leet, used tohold 

10 



plea for the recovery tf ftefffticb g#v£tt (Jy Sttftiitfe, iWi 
wifi iipfce&r -from thfe ufcfc of ifie ^dtipMHt, a fbitti of 
procfet-akigs peculiar tb thKW cbtHtSvffnd Whfch wifl be 
found in almost all the old statutes, tog^lfidr **4<h the 
words action and information : whether this mode 
et proceeding; was opptefcsiVe, ck f<* Whafttaifee^s 

not Appear ; but fc hto, however, «befeh aftfcrfeH by the 
statute just meAttoned* WtmJhetercts, 



w That none shall be admitted or -reefcittd to tror- 

Stat 18. EUz. # ! 

c»- 5. " sue against any person or persons, on any penal 

" Statute, bM by %>di/ of inJomut%n fr vrigitial 
u action, and not Otherttfce.'* 

By this statute, therefore, the remedies fer reco- 
very of penalties is confined to onq or other of these 
proceedings. 

In most Of the nfrodero statutes the mode of 
proceeding is regulated by the magmtucfe of the 
penalty which the statute gives, the larger ones, such 
sis amount to 50/., being for the most part made 
recoverable in the courts above: while the penalties 
Under that sum are usually made recoverable before 
justices of the peace. This however is always to be 
collected from the statutes themselves. 

It is however ift&spensable to attend to the form of 
proceedings pointed out by ;the statute, as we have seen 
(Fleming q. t. v. Bailey, ^ ante 22.) that where the 

\ 
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Statute directs the proceedings to be before a justice 
of peace, in order to recover penalties of a certain ex- 
teat y if an action is brought for them, in the courts 
aboye, it is a fatal objection. 

Upon this stat. 18 Eliz. ch. 5. some determinations 
bav&U&eo. place which it is necessary to notice. 

h M Since the passing of the statute no penalty can 
li be sued for by a common informer by plaint in an 

V inferior court. 

For where in error from a judgmental Ludlvw, the oodiey t. 
error assigned was, that the defendant below had been ^^4. Crp ' 
there sued in debt on the statute 5 of Eliz. for fol- 
lowing a tttyde not having been an- apprentice* and the 
plaintiff had recovered, and that the suit  there 
had been by plaint, whereas under stat. 18 Eliz* 
suits Upon penal statutes should be original or infor- 
luxation pniy ; anjdfcr that, judgment was reversed* 

Vid. Gregory^ case,. ante 2A.where the decision is 
to the same effect. 

2. It is said here that a common informer cannot com ^ Dig. tttti. 

1 i . * 1 ... . , upon action 

proceed to recover penalties by pill quo ?nwus> m* the upon %ut. e. * 

, rry cit. 3 Leon. 

exchequer. — lainenquare* 237. Senb. 

3. " Although it was, sqoij after the passing of the ^ r ' d £ w c ^ E1 
"act 18 Eliz. held, that where the proceedings were ? 6 - 



60 OF THE MODES OF PROCEEDING TO 

11 by action qui tarn, they could- not be commenced by 
"bill in K. B., yet those cases are now overruled, 
" and now suits may be commenced in the courts 
" above, for penalties, by that mode of proceeding as 
4< well as by original," 

For where in this case, which was an action of debt 
Le«h q. t t. q. t. against the defendant on the stai. 21 H. 8. ch. 1 3. 
Hep. 382. for the penalties for non residence on his living, and 
it had been commenced by bill : upon motion to arrest 
the judgment; that objection was taken among others, 
but it was afterwards abandoned ; and in a note to 
that case 3 T. Rep* 305. it is said that modern de- 
cisions have so settled the point, notwithstanding 
former determinations to the contrary, as that of Widow 
v. Clarke, Cro. Eliz. 76. 3 Inst. 194. Style 223. in 
which it had been held that actions q. t. commented 
by J>iil, could not be supported. 

■i 
The old determinations seem to have proceeded 
from applying the word original action in the statute, 
to original writ, which word is not used. 

john«oT.p«T«, But there had always been an exception in favour 
of the party grieved, as he might always sue by bill, 
as coming within the exception following, under the 
sixth section of that act, by which it is provided, 
" That it shall not restrain any certain person, body 
politic or corporate, to whom or to whose use any 
forfeiture is limited by any statute , and not generally 



RECOVER PENALTIES ON PENAL STATUTES. 61 

to any one who will sue," but that every such person 
may sue as before. 

The clause therefore of the stat. 18 Eliz. which 
confines proceedings on penal statutes to informa- 
tion or original action, applies to proceedings by 
common informers, who can proceed by such means 
only, but does not prevent persons or bodies politic,* 
who have an interest in the penalty given to them by 
the statute which gives the penalty, from proceeding 
as before. 

3. "The statute 18 Eliz. 5. was a statute of gene* 
" ral regulation, as to proceedings by a common in* 
" former to recover penalties given by statute. — But 
" more particular regulations have been made in the 

particular cases of penalties given for breach of the 

laws respecting the customs, excise, stamps, &c. 






-" As 1st in the case of actions for penalties under 
" the customs and excise laws. These are particular* 
u iy regulated by stat. 26 Geo. 3 ch. 77 r h 13. By 
" that statute it is enacted, that it shall not be law- 
" ful for any person * whatsoever to commence, prose* 
" cute, enter or file any action, bill, plaint or infor- 
" mation, in any of /his majesty's courts, against any 
" person for the recovery ©f any fine, penalty, or for- 
" feiture, made or incurred by virtue of any act or 
" acts now in force, or hereafter to be made, rela- 
" ting to the revenues of customs or excise, unless 
u the same be commenced, prosecuted, entered, 
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" or filed in the name of the attorney general, or of 
" some officers of some or one . of his majesty's 
44 revenues." And all proceedings in other forms are 

declared uull and void- 

" Under this statute it has been decided, ftat; by 
41 the worte in any of life unity's courts;- is meant 
44 the courts at Westwmttr pjdy, J*nd, %t tt^reftw 
44 informations might bfc still filed in inferior courts, 
44 though Dot in th$ name of the attorney general, w 
44 other officer of excise or customs. 2. That th$ 
44 commissioners of excise w$pe such a court, as 
44 informations could be so exhibited in* and the pen- 
44 alties recovered." 

R« ▼•Stejg- And it was accordingly held in the case just cited, 
that an information for recovering the penalty for re- 
moving wax candles, will lie before the commissioners 
of excise by a common informer. Thoygh such could 
not be done in the courts above. 

So it may be presumed that justices pf peace are in 
like manner considered. For by stat. 12 Car. 2. ch. 
23. } 31. all forfeitures and offences against that act 
within the limits of the chief office in London, are to 
be heard by the commissioners of excise : and all for- 
feitures and offences elsewhere, to be heard and deter- 
mined by two or more justices of the peace, with an 
appeal to the quarter sessions. And by stat. 15 Car. 
2. ch. 11. certain penalties arc to be recovered before 
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two justice*, ami by section 25 all fines, penalties and 
forfeitures for which no remedy was ordained by that 
act* are to be tveovbred fay action of debt, bill, plaint 
or information, in aaijr of his Majesty's «cotrtsof recofcri. 

2. In the case of informations on the stamp duties. 

By Slat. 44 Geo. 3* ch. 08. $ l&^-^it is enacted, 
4 c that fromand after the 18th day of October 1804* 
u it stall not be lawful for any person or persons 
u 1?rhateVor <to oomtfnence, fntosecute, enter or file, w 
m £&\\$£ or .procure to bfe commenced* prosecuted, 
" entered or filed, any action, bill, plaint or infer- 
u mat&m, in »iy of his Tiiapratyte courts, of beftfre 
a ^ny justice or justices ftf 4he jtfoace, or other magis- 
"tratetor magistrates whatsfcever, against sassy person 
" or persons, for the recovery of toy Ante, pea&lty, or * 
" forfeiture, made or incurred by virtue cf this *« 
any oth^r act or acts of parliament relating to his 
rayesty 's stamp duties, or any other duties tinder 
the management of the cotnmi&ioners of the duties 
on stamped vellum, parchment and paper, for the 
" time being, unless the same -be commenced, prose- 
" puted, entered or filed in the name of his majesty's 
il attorney general, or his majesty's advocate for 
" Scotland, as the case may be in England or ScotUnd 
" respectively, or in the name of the solicitor or other . 
"officer of his majesty's stamp dirties in England or 
" Scotland respectively ; and ifapy action, bfll, plaint 
" or infgrmation, shall be commenced, prosecuted, 
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" entered or filed in tlie name or names of any other 
" person or persons, than is or are in that behalf 
" before mentioned, the same and every proceeding 
" thereupon had, are hereby declared, and the same 
"shall be null and void to all intents and purposes." 

3. By stat. 27 Geo. 3. 1. — the summary jurisdic- 
tion of justices of the peace is taken away in cases 
of informations under the lottery act. It enacts 98. 
" that no person shall be liable to any prosecution be 
" fore a justice of peace for any offence touching the 
" lottery subsequent to the 1st of February, 1787." 



^. iteM38 ® ut t * iat statute is confined to cases of offences 
connected with the state lottery. The justices of 
peace have therefore still cognizance of offences 
by setting up other lotteries, such as those prohibited 

N by stat. 12 Geo. 3. c. 28. 

4. So by the property tax act, 4& Geo. 3% the pro- 
N ceedings are confined to the court of exchequer. 

The only modes therefore of recovering penalties 
bya common informer on statutes, being redu- 
ced to two, when the statutes direct the proceed- 
ing to recover the penalty, to be by information, 
it is usually now before a justice or justices of the 
peace. — In that case the ' course is, for the informer 
to lodge the information before the justice. The 

Qj2J^ fur h &>} OHt <^1 
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respecting the bringing of penal, actions within pro- 
per time. 

1. " That when a penal action is to be brought 
" within one year, the day of committing the offence 
" is inclusive. 99 ! 

Therefore in an action on the statute of hue and ^^^ *a Han ? 
dy against the hundred of Gawtry in Lincolnshire, ttob > 139 - 
the day of the robbery was the ninth of October , 13 
Jac. 1. and was $o laid. The teste of the writ was 
the ninth of October, 14 Jac, 1. and after verdict it 
was moved, that the writ was not brought within 
the year of the robbery, which are the words of the 
statute. It was contended that the day of the robbery 
was exclusive ; and the case of enrolling deeds was 
put, in which the day of the date is exclusive in the six 
months ; but it was decided, that the day was inclu- 
sive, and the action not having been brought until 
the corresponding day of the next year, was too late, 
and the plaintiff could not have judgment* 

2. " The limitation imposed by the statute to the- . 

* J Spiers ▼. Fre- 

" bringing of actions, applies to the case of common ^h^g^s 
€ * informers only, or suits for the benefit of the crown ; ? T - ***- 15S » 
<c but does not, restrict the party grieved from bring- ' 
" ing his action after that time." * 

3. " When the whole penalty is given by statute to 
" tjhe informer, it was rj solved, in this case, by a majo. 

12 ' ' * 
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M rity of the judges, that the statute 31 Eliz.did not 
" extend to it, because it is not within the words of the 
" act, which mentions penalties, part whereof go to the 
" king, and penal statutes are not to be extended by 
" equity. And that therefore a common informer 
" might sue after the year expired." 

This was decided on the authority of the case of 
Cullifordv. Blandford "infra. s 

S25Id T " This was an action upon stat. 23* H. 6. against the 
?b^- 232; mayor for a false return of a member to parliament, 
i shower, 358. on jj^ clause which gives to the king the penalty of 

40/. : to the party who ought to have been returned 
a like sum, and on his default to sue, to any person 
who would sue for the same ; the party grieved to bring 
his action within three months after the commence- 
ment of the parliament ; and if he did npt, any other 
person might do so. On the general issue pleaded, 
, the question was, the action not being brought by the 
party, but by a third person, whether he was a com- 
mon informer, and bound to bring his action within 
the year ; when it was decided by a majority of the 
judges — ffolty C. J. doubting, that though not the 
party grieved, he came in default of the party grieved, 
and was to have the whole penalty, and the king 
nothing; and that the stat. 31 Eliz. does not limit the 
party grieved, neither does it a party who is to have 
the whole penalty, and he is therefore a common in- 
former within the statute. 



> 
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"But though an action is given in the first in- 
" stance to the party grieved, if he does not sue for 
" the same within a given time, tljen to a common 
" informer jw* tarn, the siat. 31 Eliz,, &s to the limi- 
" tation, equally applies to it, arid the informer will 
<l be bound by the time prescribe by the statute." 

For when on a case reserved, it appeared that the 

Lookup, q.*. 

action of debt was brought on stat. 9 Ann 14. by v. sir Tho.Fr* 

° J derick. Ityich* 

a common informer q. t. against sir Thos. Frederv6k y 6 Geo. 3. 
for Winning 5457. of G. L. at cards. The taoney »&** 
Was lost and paid 11th Match, 1757, and the original 
not sued out until March, 176& The court of com- 
mon pleas held this to be a case within the statute 3 L 
Eliz. though the action is given, in the first instance, to 
the party grieved, and afterwards to the common in- 
former for himself and the poor of the parish. For 
such action would have been within the 7 H. 8> and 
the 3 1 Eliz. was made to narrow the time given by 
that statute, and therefore could never mean to leave 
any action unfcstrained in time—the latter part of the 
clause must therefore be held to extend to them. x 

4. " If an information on a penal statute, which 
" gives one moiety to the king and the other to the iri- 
" former, be brought after the year, it is good for the 
" king's moiety, though not for the informer's." 

• This mi former Katute of linvUtion, repealed by iUt. 31 Eliz. 
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Ajpri ▼. Can- This is so stated to have been decided in the exche- 

onbm id the ex* • 

c«,.q. cited quer in this case — in which an information was 

Cm Car. 331, 

brought after the year by an informer, for himself and 
the king ; and held, that though not good for the 
* informer it wasfor the king. 

It was, however, the case of an information, and 
query, how for in an action the plaintiff could have 
judgment pro tanto. 

So also was this an information tarn pro dom Rege 
$ry*i\<k*v.&rquam pro se ipso in thfe exchequer, for a penalty for 
in the exebeq. three years absence from church, under the statutes 
"** ' against recusants, and after verdict it was moved in 
QmJ& f( WTest °f judgment, that the information was bad, as 
the plaintiff demanded a penalty for three years, where- 
as no informer could demand a penalty upon a penal 
statute, but by information exhibited "within a year 
after the offence. But the court held it to be well 
enough for the king, though not good 'as to the in- 
former himself — for the statute allows two years to 
the king, after the year given to the informer is ex- 
pired. 

» 

5. '" Where an offence is prohibited by a penal 
" statute giving a certain penalty, but which was also 
M an offence at common law— the statute does not 
"affect the proceeding at common law, that is, 
" make it necessary that it should be commenced 
u within the time, as limited by the statute." 
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As where the attorney general exhibited a biUgJ[J§£ , j WI 
against the defendant Courteen and others, for trans- 
porting money out of the kingdom, at different times . 
during the king's reign; one of the defendants de~ 
. murred for cause, that the offence was by law made 
penal, and should therefore be sued for within the time 
prescribed for penal laws. But it Was resolved, that 
the bill was not laid as an offence against the statute, 
but against the state, policy, and safety of the king- 
dom, and so punishable*, and not permitted by the 
common law. 

6. " The suing out of a latitat within the year is 
" a sufficient commencement of a penal action to 
" save the right of a common informer." 

In this case the court were divided, it being held g^^^ 
by three justices against lord chief justice Holt, that Carth - m 
the suit was ftell commenced by latitat, because the 
latitat is the original of B+JR. and may be continued 
on the record as an original, and was therefore a 
good commencement of a penal action. But Holt 
held the reverse, for the action being for a penalty 
given by statute, the plaintiff might have brought an 
action of debt by original in the king's bench, be- 
cause the statute gives the action, and he held, that 
there was a difference between a civil action and an 
action given by statute; for in the first, the suing out 
of the latitat within the time, if continued afterwards, 
it will be sufficient. But in the other case, when a 
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party proceeds by bill, he ought to file his bill within 
time, that it may appear so on the record itself. 

Bail. n. p.595. But it must be actually sued out within the year ; 
wood. and not appear to be so only by reference of the teste 

Mieh.3Geo.3. ; '•.»-. ,. , . 

Bun. n. P.195. to the last day of the preceding term, having been, in 
fact, sued out in the vacation preceding ; for in suqh 
the defendant may show the true time of suing it out, 
and nonsuit the plaintiff. 

7. " If -the suit be regularly commenced, or the 
information lodged within the year, it is sufficient 
to warrant the judgment or conviction at any time 
" after, if regularly signed, or made, for the limita- 
tion only attaches on the bringing of the suit." 



u 
« 



j^StSS* 14 " Therefore, in a case of a conviction for deer 
stealing, the conviction was a year after the informa- 
tion, but it was held to be sufficient if the informa- 
tion was presented within the year after the fact ; for 
it is a good commencement of the suit, and from that 
the computation is made. 

• 

per Hoit, c. j. s. The defendant is not driven to plead the limi- 

Shaw, 354; v * 

Hoy, 70. tation of the statute, but may give it in evidence 
under the general issue. For the statute says, " the 
" same shall be void," consequently the party does 
not owe the penalty demanded, the informer not 
having a right to demand any penalty whatever. 

9. In a question concerning the suing out of a 
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writ within tht year. The writ w;as tested five days be- ^ e ^ c ^: 
fore the actual suing out of it ; and if the time of suing ^J^ ll,Mrb 
it out was to be taken as the commencement of the l p * Wm> 4S1m 
suit, it was too late, if the teste, v it was in time. The 
plaintiff relied upon the teste, on the ground that 
on that, day (the 5th) he had left instructions with the 
cursitor, and bespoke the writ ; and that it was al- 
ways usual to teste the writ on the day when it was 
so bespoke. The chancellor ordered it to be re- 
ferred to the principal and assistants of the cursitor's 
office, to certify the usage and search for precedents, 
and they reported — that it was the constant practice 
of the office to teste original writs against the hun- 
dred, corporations, heirs, and in several other cases, 
the same day the writs were bespoke, and that they 
never knew it otherwise, or the point contested, ' 

except in this case. Wherefore the writ was held 
good from the teste, and the plaintiff allbwed to pro- 
ceed in his action. 

10. " This statute extends to all penal statutes,made 
" as well before it was passed as since ; for it extends, 
" by the words, of it, to all statutes made or to be ' 

" made. It is therefore an existing and permanent 
* 4 statute of limitation." 

4th. It is, lastly, essential to the regularity 
of the proceedings^ (hat they he brought in the 
proper place. 

And as to this, the rule is, " that the action or 
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" information must be laid in the proper county in 
" which the offence was committed." 



This is so enacted by stat. 31 Eliz. ch. 5. the 
words of which are these : — " That in any declare- > 
tion or information not being exhibited by such 
officers of record, as had in respect of their of- 
ficers, before the time of the said statute, lawfully 
used to exhibit informations, or one upon penal 
laws; and not concerning champerty, buying of 
titles, or extorting, or the king's customs, &c. or 
usury, or forestalling, Sec. the offence against any 
penal statute shall not be laid to be done in any 
other county but where the matter alleged to be 
the offence, was in truth done, and the defendant may 
traverse and allege, that the offence supposed to be 
committed was not committed in the county where it 
is alleged; which being tried for thp defendant, 
or if the plaintiff be thereupon nonsuit, the plaintiff 
shall be barred in that action or information." 
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" Sec. 27. It is further enacted, par* 9. that all 
suits for using unlawful, or not using lawful games, 
or for not having bows or arrows, or for using a trade 
without having been brought up in it, shall be sued 
and prosecuted in the general quarter sessions of 
the peace, or assizes of the same county where the 
offence shall be committed, or otherwise inquired of, 
heard and determined in the assizes or general quar- 
ter sessions of tfte peace of the same county where 
such offence shall be committed, or in the leet within 
which it shall happen, and not in any wise out of the 
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same county where such offence shall happen or be 
committed. 



/ 



From the wording of Jhis statute, it would seem to 
have been intended, that a defendant, if sued on an 
information or in an action qui tarn, for an offence a- 
gainst a penal statute, which was not laid in the county 
where it was committed, was bound to plead that mat- 
ter specially — and so it is stated to have been held. 2 And * 18 ° 

" But it was afterwards adjudged, and it is the law 
"now, that the plaintiff qui tarn or informer, is bound 
" to lay the information or action in the proper county, 
<c fcnd if he does otherwise, and it so appears, he can- 

" not have judgment, though the defendant had not 

■, • 

" availed himself of it by plea." 

For where the plaintiff declared, in debt, tarn pro Pomfrek v. 
dom. reg; quam pro se ipso, on stat. 32 H. 8. ch. 9. the euz. 735. 
action was brought in Cambridgeshire, and the jury 
found a special verdict, that the defendant committed 
the offence in Bedfordshire ; and on argument it was 
held, that as the action was not brought in the pro- 
per county where the fact wa£done (which was found 
to be in Bedfordshire) the bill ought to abate, by the 
stat. 31 Eliz. ch. 5. for the statute was in the nega- 
tive, V that actions upon penal statutes shall not be 
"brought out of the proper county ;" and when it 
appeared to the court, that the plaintiff had brought 
the action against the form thereof, although the de- 

13 
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fendant did not take advantage thereof by plea, the bill 
ought to be abated — wherefore it was adjudged, quod 
querens nil capiat per breve. 

" But all doubt as to that is now at an end ; as it 
u is now settled by stat. 21 Jac. 1. ch. 4. that there 
" is no necessity for pleading the special matter,, that 
" the cause of action arose in another county : but 
" the defendant may avail himself of the objection on 
" the general issue; for by § 38. of that stat. it is 
" enacted, that if on the general issue, the offence 
" be not proved in the same county in which it is 
" laid, the defendant shall be found not guilty." So 
that now in fact, it is an essential part of the plaintiffs 
evidence to prove the offence committed in the county 
where the venue is laid, and the cause tried. And so is 
the practice. 

As there is therefore no necessity for pleading spe- 
cially, it is to be seen, what cases are not within the 
statute, and in which the restraints of it are operative, 
so that the venue may be laid in any county. 

» 

1. " The party grieved is not within the restriction 
■" of this statute. For he may bring his action where 
" he pleases, for it extends to actions by common in- 
" formers only." 

c!^. n Etix S e45! Therefore where an information was brought in 
London^ upon statute 13 Eliz. 5 for justifying at 
London a fraudulent gift of goods, made by 
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Maiden to the defendant, to defraud the plaintiff of 
his debt; the defendant pleaded, that Holden gave 
him those goods at Coventry f bona Jide, and justi- 
fied the gift there, and traversed the justifying at 
London; etper curiam, it was ruled to be no plea, for 
although the stat. SI Eliz. ch« 5. restrains common 
informers to bring their actions only in the proper 
county where the offence was done, yet that doth not 
extend to a party grieved, but that he may inform in 
what county be pleases ; for he is not a common in- 
fornnier. 

2. " Where the offence against a penal statute is \ 

" merely the omitting to do something prescribed by 
" it ; it should seem that the offence is not local, and 
" an action for the penalty given for the breach of 
" it, may be brought any where." 

For where the case was, an information against the Grim*to»e *. 
defendant Molineux, and his wife, for the recusancy Hob. n 25i! 
of the wife, under stat. 23 Eliz. the -defendant 
prayed judgment of the information, and pleaded the 
stat. 3.1 Eliz. 5. " that for that offence, among others, 
the action should be brought in the county where the 
offence was committed, and avers, that the wife was 
inhabiting in Lancashire at the time, &c. absque hoc 
fcfr. in London, and thereupon there was a demurrer 
< — no judgment appears to be given — but the reporter 
adds, Note, this offence is not incommitting, but in o T 
mitting and non-feasance— Avhich seems to indicate 
the opinion of lord HobarU as to the distinction of the 
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nature of the offence. The commission of an offence 
may be well ascertained or fixed to the county or 
place where committed^— but when the offence is an 
omission only, that seems to be merely personal, of 
course no locality attached to it, but that wherever the 
party is, when the action is brought, he is there guil- 
ty of the offence. 

PerAshant, 3. " Where the offence against a penal statute. 

Jurt.2T.Rep. .* * 

mi. * f tor which the penalty is given, antes partly m one 

" county and partly in another, that is, where there 
" are two facts necessary to constitute the offence, 
*" which have arisen in different counties, there the 
" plaintiff u*ay, ex necessitate, lay the venue in 
" either." 

Scott q.tT. As where in an action qui tarn for usury, the usjiry 
238. was committed — by the plaintiff, (who was the borrow- 

er of the money,) appointing the defendant by deed 
the receiver of his (the plaintiff's) rents of certain 
premises which belonged to him, with a salary of 
40/. a year, with power to retain out of the rents, the 
interest of the money lent, and the amount of 40/. per 
annum as the salary. The 40/. per ajinum was in fact 
a pretext tp cover the taking of the usurious interest 
on the loan of the money. The deed was executed in 
London : the rents were received in Middlesex ; but 
the account of the rents was settled in London, and 
the balance there paid over to the plaintiff, after de- 
ducting the 40/. the pretended salary of the defendant 
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as receiver, which was to cover the taking of the usu- 
rious interest for the money. The venue was laid in 
JLondon, and an objection being taken ; the point was 
reserved at the trial, whether a nonsuit should not be 
entered, the venue not having been laid in the county 
where the offence was committed, it being contend- 
ed, that the proper county was Middlesex, where the 
rents were received from which the usurious interest 
was taken. But the court held, that the venue was 
rightly laid in London, the offence of usury not being 
complete until the account was settled, - and the usu- - 
rious interest retained, which took place in London. 

w 

And in that case, Mr. justice Ashurst delivered 
himself as above. Dxv. 3. 

So where the action was on the stat. 1 and 2 Ph. Pgie T# ^^ 
and Mary, &c. for impounding a distress out of the * '™ u *' ** 
county. The cattle had been taken in Kent, on the 
borders of Surry, and impounded in the next pound, 
but which in fact was in the county of Surry. 
The objection was taken at the trial, which was in 
Kent, that the venue was not rightly laid, the of- 
fence being, not the taking of the cattle, but the im- 
pounding of them, which latter offence was in Surry, 
until which time the offence was not complete. The 
judge was of that opinion, and nonsuited the plain- 
tiff; J but the court of common pleas set the nonsuit 
aside, holding that the venue might be well laid in 
either county, and Mr. justice Lawrence cited the 
following case as an authority. 
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sobbint em. That was an action on the same stat. 1 and 2 Ph. 

/TO. Ell 646. 

and Mary for the taking of a distress apud in X}, the 
county of Sussex, and driving it to S, in the county of 
< Kent. The defendant pleaded not guilty, and it was 
tried by a jury of the county of Sussex. And this 
matter was moved, because the venire facias should 
have been from both counties, for the tort consisted of 
two parts ; and of that opinion was the whole court* 

** The rule therefore that may be collected from 
" those cases, is as lam dowa: that where the act 
" constituting the offence, consisted of two parts, 
" which take place in different counties, the venue 
u may be laid in either ; for although in the last case 
" it is said, that the jury should come from both ; 
" Mr. J. Lawrence in that case, 2 Taunt. 252. adds, 
" that now by the statute, the trial may be in either. 

" But the offence must be Constituted of two parts 
" arising in different counties, for the circumstances 
" of the inducement, or what leads to the offence, but 
u makes no part of it, arising in one county, but the 
offence becoming complete in another, will not war- 
rant the laying the venue in the former county. 
" The action must be, under the statute, brought in 
" the county where the offence was committed" 

*«n»y * J ▼• Therefore where usurious interest was received on a 

TOB1M1) * IS* 

ndP. an. loan of money, and it was paid by a draft given in Bed- 
ford-row, which was in Middlesex, on the party's ban- 
ker in London, but which draft was afterwards carried 
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into London, and there cashed by a third person : the 
venue was laid in London : it was adjudged to be 
rightly laid there, for the draft of the banker was 
merdly a promise to pay ; whereas the actual receipt of 
the money constituting the usury, was in London, and 
so the venue rightly laid there. 

So where by statute 3 Geo. 2. ch. 26. it is enacted Butterfiddq.t. 
" that no person shall sell one kind of coals for anoth- East, 385. 
er, under the penalty of 500/." In debt qui tarn for 
this penalty, the venue was laid in London. On the 
evidence the facts were, that a person of the name of 
Ward, who lived in London on the 19th October, 
1802, went to the defendant's wharf, which was in 
Middlesex, and gave an order for 5 chaldron of Walls- 
end coals, to be sent to his house in Fetter-lane, 
which is in London, and they were there delivered. 
On an objection taken that the vendue was improperly 
laid, it was adjudged to be right ; for the offence was 
the selling of one kind of coals for another, and the sale 
was not complete until the delivery, which took place 
in London. But where by another clause in the same 
statute, coals are ordered to be justly measured under 
a penalty, which was also sued for in the same action ; 
it was adjudged that the offence was complete in 
the place from whence the coals were sent and 
measured into sacks; which was at defendant's 
wharf which was in Middlesex ; a verdict was there- 
fore entered for the defendant on the count for the 
latter offence, and for the plaintiff in the former 5* for 
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the venue being in London, and this latter offence be- 
ing in Middlesex j it was not rightly laid, and the plain- 
tiff could not therefore recover. 

Having now considered the nature and description 
of penal actions, and the modes of commencing pro- 
ceeding for the recovery of the penalties, it remains to 
attend to the law, as it stands with respect to the pro- 
ceedings subsequent to the action brought, being the 
third general head. 

3. Of the pleadings and evidence. 



1st, Otf the part of the plaintiff. — 2ndly, On the 
part of the defendant. 

1. Of the pleadings on the part of the plaintiff. 

* 

The law having been before given, that all proceed- 
ings to recover penalties given by statute are now re- 
duced to two, that is by action or information, it may 
be observed, that the cases with respect to the decla- 
ration, and on the information, are nearly analogous. 
Each should contain a full statement of the offence so 
as to bring the matter of complaint clearly within the 
statute, and the same accuracy is in every respect re- 
quired in both. The decided cases therefore upon the 
one head will be found in this respect to apply to the 
other. 
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90ns under certain circumstances, and with certain 
Qualifications, are allowed to fellow the trade, though 
they have not been apprenticed to it ; and it was ob- 
jected that the prosecutor should have negatived all 
the qualifications, but held that it was unnecessary, 
and should, if such qualification existed, be made mat- 
ter of defence. 

" And in such case, should the declaration nega* 
" tive the exception, and do it improperly, it may be 
" rejected as surplusage." 



As where the defendant was convicted under the 
stat 22 Car. 2. 1, for assembling in a certain house • Q P nu 
for the purpose of religious worship, in other manner 
than according to the litdrgy of the church of England; 
and the conviction went on and stated, that the said 
house was not certified to the bishop, archdeacon, 6fc. 
or registered in the bishop* s court, &fc.' This latter 
part of the conviction contains certain exemptions not 
in the stat. 22 Car* 2. but given by another stat. 
1 .W. M. 18. } 19. but which has a further exemp- 
tion, taking the oaths and subscribing the declaration^ 
which was omitted, and it was therefore contended 
that the conviction was bad. But it was held, that 
these exemptions being given by a different statute 
from that under which the conviction was made, that 
it was unnecessary to negative them, and they might 
be rejected as surplusage. 

15 



Rex t. Hal* 



•p Qf wiu p^BAOHfos in Acxwen brought. 

4, " Although tp enable the plaintiff m a penal 
" action to recover , it is essential that the declaration 
". should set out the offence, so as to bring it within 
" the statute, and aver aU circumstances necessary to 
" shew that it was so ; and it may be advisable, there- 
" forejL to set it out in the very words of the statute : 
" yet if the statute is in effect remedial, as well a& 
" penal, it will be sufficient to state it substantially, 
" to bring the case within it ; and at all events it 
" would be good after a verdict/' 



Alien ▼. Han. ^or where in an action on statute 9 Geo. 1. ch. 22. 
^sbLS^T! ag^ 1 ^ 1 * e hundred* to recover the penalities for the 
ShW^*in s^tt^g fi rc ta an <* burning stacks of oata of the plain- 
tBhSkfiSS. ^ Tbe decIaration stated, "that they had been 
lwa 8 . 3i8 s. "fefouoiisty set on fire." After a verdict for the 
cvkfe3 Eajt, plaintiff ; it was moved m aires! of judgment, that 
tfcp toffence should, have been laid to have been done 
" maliciously and wilfully." For that the statute reci- 
ting the several ofi?nges for which the hundred may be 
charged^ enumerate^ the offences intier al. thus, " any 
" person who shall unlawfully and maliciously kill or 
" maim cattle ; cut down v or otherwise destroy trees : or 
u set fire to any house* out-house, barn, hovel,, or cock 
" or mow of hay, See* &c." and it wa$ therefore con-; 
tended that the offence was not brought within, 
the statute-^-for that under it the offence was in wil~ 
fully and maliciously setting fr^ &c. so that there was: 
no offence unless it was so done* But it wa^answeredi 
and resolved, that although it was: sufficient in setting 
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1. ; •* Therefore the plaintiff qui tarn, must in his 
" declaration, truly state the character in which he sues, 
" and any misdescription in that respect is fatal. 

Therefore where in this case which was an action f fan8 *• \l *■ 

Stevens, 4 T. 

brought by the plaintiff, who described himself as ***• **• 
" suing a&well for the treasurer of the division of the 
town and port of Seaford in Sussex as for himself," 
and the action was brought on the stat. 22 Geo. 3. 
ch. 41. § 1. which after creating the forfeiture and 
giving a penalty against persons votirig 1 at elections 
being disqualified as excise officers, directs, that one 
moiety of the penalty shall be paid into the handb of 
the treasurer for the county, riding, or division, with- 
in which the offence was committed; on demurrer 
this wjts held to be bad, by reason that the penalty 
was not given by the statute as claimed by l kHe declara- 
tion to the plaintiff, in the character in which he sued; 
the statute by giving it to the treasurer of a division, 
meant not as stated in the declaration, the treasurer of 
a district within a county, but what was equivalent to 
a county itself; that is, as, the term division as used in 
Lincolnshire i where such an appellation denotes a 
district which, is a county in itself ; and the statute 
uses the term division in such a sens? only ; the de- 

fendant therefore had judgment. * 

« 

Another action was afterwards brought, and theFttmq.tr. 
plaintiff declared for the penalty " as well for him- 4 t. Rep. 459. 
self, as for the treasurer of the eastern division of 
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the county of Sussex. It was objected, that the ac- 
tion should Jiave been brought as to part of the penal- 
r Jty *** ^ ie name of the treasurer of the county at large. 

 :L - *; a Ifcwas contended, that in fact Sussex was divided into 
tjfto divisions, the eastern and western, and' distinct 
treasurers appointed for each, and distinct sessions held. 
Jifut there was but one commission of the peace for the 
Whole county. The court confirmed their former de- 
cision, referring to the words county, riding and divi- 
sion, the word riding apply ing to Yorkshire ', and divi. 
^ioft to Lincolnshire, in each of which there are distinct 
commissions of the peace, sessions, and rates. So the 
defendant again had judgment. 

- \nu • • , • . . .' 

- sv , 2. "It must appear, from the declaration itself, 

;Vlhat the person or persons from whom the penalty is 

r Claimed by* the declaration, are within the descrip* 

M* iion of the persons against whom the penalty is 

c# given." 

Litt 102. k e > As where in an action on stat. 7 Ed. 6. 7. against 

Vide Corny n * 

Dip. Pleader, v the defendant for buying wood, coals, &c. in London, 

c. 76. 

-Westminster, or the suburbs, and selling again, which 

is prohibited, unless by retail: and the declaration 

# averred, that the defendant bought at Whitechapel ; 

it Was held to be bad, for not averring that Whitechapel 

t W4s within the suburbs. 



v .; .m v ,.-v I 



.." 'I \4 ' V 
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So where the acticm was for, practising physic 
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within 7 miles of London, contrary to stat. 14 H 8. 4 ^-J 
5. and the declaration stated that the defendant 
practised at Westminster \ but did not say that it was 
-within 7 miles of London, the declaration was htld 
to be bad. \ 

3. .-" The declaration should set out accurately, fthe 
44 persons or purposes for which the penalty is given, 
" as the, plaintiff can only recover it for such persons 
" or purposes as are described by the statute ; and it 
" should appear from the declaration that they are so 
44 entitled." 

It is therefore said by Mr. justice Bullet, that in the Per Buii« 
case of Frederick v. Lookup, in error, which was a p. ml 
qui tarn action on the gaming act, 9 Ann 14. J 2. 
brought by the defendant in error, who sued for 
himself as well as the poor of the parish of St. 
PauPs Covent Garden ; and it did not appear, that 
the offence was committed in that parish, that it was 
admitted to be a clear objection, either in arrest of 
judgment, or on a writ of error. 

44 That case is however reported in 4 Burrow, vid. 
14 infra ; from which it should rather seem, that such 
4 < an objection should be taken advantage of by spe- 
44 cial' demurrer, and was not available in error." 



/ 



It was a writ of error from the common pleas, in Frederic* 
wh^ch the record w^s this: 44 Sir Thomas; Frederick, jgj*^ 
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late of, &c. was summoned to answer to Andrew Look- 
' up , who sued as well for himself as for the poor of the 
parish of St. Paul, Coven t Garden, in the' county of 
Middlesex aforesaid, in a plea that he render to the 
poor of the parish aforesaid, and to the said Andrew 
who sues as aforesaid, the sum of 3000/. which he 
owes, &c. &c. and whereupon the said Andrew, who 
sueth, as aforesaid, «by S. B. his attorney, saith that one 
George Lppfyp, after the }st day of May, &c. to wit, 
on the day &c. at Westminster aforesaid, by betting 
■at cards, did lose to the said sir Thomas at one and 
the same time of sitting, 525/. and then and there paid 
the said sum, Sec* and concluded, " whereby ' and 
by force pf the statute, &c. an action accrued to him 
who sqes as aforesaid, for the poor pf the said parish % 
and for himself. Upon nil debet, pleaded, the plain- 
tiff" had a verdict, in which the jury found, u that the 
said sir Thomas doth owe to the poor of the said 
parish, ami to the said Andrew, who, &c. 945/. 
parcel of the said debt." A writ of error was 
brought in the king's bench, and errors assigned, 
one of which was, " that it did not appear that 
the parish of St. Paul Cavent Garden, had any sort 
of right to the money : for that it was not shewn 
or alleged} that the offence was committed within 
that parish : as it was laid to be at Westminster 
aforesaid, without specifying any parish at all : It 
was answered for the defendant in error, that this 
was after a verdict, and it must have been proved 
at the trial, that the offence was committed within the 



I 
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parish of St. Paul, Covent Garden ; for the jury have 
found, that sir jF. doth ewe to the poor of that parish^ 
and the rule of law was relied upon, that whereso- mtchingt, t. 

^ . - ii'- * • n Stephens, Sir 

ever it may be presumed, that any thing must of ne- i . Raymond, 
cessity be given in evidence, the want of mentioning it 
in the record, will not vitiate it after a verdict. The 
court held, that it was curetf by tiie verdict. And as 
to so much of the judgment as related to the recovery 
Of the debt* affirmed it. , 

* ( From this case so given at length it appears, that 
'* the declargjion did not state with sufficient accu- 
" racy, that the offence was Commited within that 
'* parish, fpr the benefit of which a part of the pe- 
nalty was claimed by the declaration, so that 
f< the persons for whose use part of the penalty 
" was. claimed, were entitled to it; and if the 
*f objection had been good in error, as it went to the 
" ground of action itself, the plaintiff below could 
" not have judgment, as it was admitted that the de- 
" claration was defective ; yet the defendant in error 
" had judgment on the ground thqt it was good after 
" a verdict. The law therefore as put by Mr. jus- 
.** lice Bullet is not warranted by this report of the 
" case, and the objection seems no farther allowable 
" than as a good cause of special demurrer ; and the 
*' rule which . prevails in other cases, that a verdict 
" will cure a title defectively set out, but not a de- 
" fective title, will be found to apply to decisions on 
41 penal statutes, as well as in other cases." 
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st. John v. st. , - For in this case, which was an action for debt Jbr 
" 40/. brought by the plaintiff against the defendant as 
bailiff of Stockbridge^ upon the stat. 21 H. 6. for 
not returning him Burgess ot that town, at the last 
parliament The words of the statute are, " that 
the sheriff (of the county) shall send his precept to the 
mayor, and if, there be no mayor, then to the bailiff." 
N The declaration averred that the sheriff had made his 
precept to the bailiff, without averring that there was 
no mayor. And after verdict for the plaintiff, it 

9 

was moved in arrest of judgment, that the declara- , 
tion was bad, for want of such averment. But the 
court u were clearly of opinion fhat it was good, for 
they would not intend that there was a mayor, un- 
less it was shewn, and if there was one, it should 
come properly from the other side. 

Aiitoo ▼. Bus- So in debt under stat. 2 & 3 Ed. 6. 13. for subtrac- 
^.cirth. tion of t y t h eS) ^ declaration charged the defen- 
dant generally, " that he carried away his corn with- 
out setting.out the tythe," ahd after Verdict, and on 
error brought it was objected, that the declaration was 
bad) it not averring " that the defendant had no agree- 
ment for his tythes with the parson, vicar, - &c. in 
the words of the statute. But the court held, that 
though the declaration would have been bad on de- 
murrer, it was helped by the verdict, for if there was 
any agreement for the tythes, the plaintiff could not 
have recovered. 
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4. " The declaration must show a title in the plain- 
" tiff, under some clause in the statute under which 
"he sues; but where there is also an exception, or 
ic clause^ amounting to an exemption from. the penalty, 
41 from some particular circumstances, the rule, as to 
where it is necessary to set It 6ut in the declaration, 
' and where not. is this :" 



4 
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" If the exception is part of the enacting clause it- i T. Rep. 144 

• • ^ . Gillv.Scri- 

" self which, gives the penalty, there the declaration vens, 7 T.Rcp. 

"must negative it.. But where the exception is by 

" another apd distinct clause in the statute, or where 

" it arises under another statute, then it need not be 

" set put in the declaration, but must be used by th6 

" defendant as jnatter of defence*" 

v ' . ' ' 

• * / 

1 

\ 

As in this case, which was an action of debt, on spiersv.Pwker 
the stat. ,19 Geo. 3. ch. 31. against the defendant as * ep " 
captain of the Diamond man of war, to recover cer- 
tain " penalties given by that act for impressing men 
out of a West-India ship, called the Minerva, then 
1) ing at Jamaica : that statute prohibits the impressing 
of mariners employed in the trade to the sugar colo- * 

nies in the West Indies, " by any officer br officers of 
or belonging to any of his majesty's ships of war, em- 
powered 'by the lord high admiral of Great Britain, 
• or the lords commissioned, or by any person what- 
ever, unless such mariner shall* have before -deserted 
from such ship of war belonging to his majesty.' i The 
declaration stated the offence of impressing the men 
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> • 

by .the defendant, averring that they had not deserted 
front' his said majesty's ship the Diamond. After ver- 
diet for the plaintiff, it was moved in arrest of judg- 
ment, that the defendant had been changed with the 
offence, without noticing in the declaration the ex- 
ceptions in the statute, which # would have amounted 
to an exemption, which it should have been done ; it 
being only averred, that the mariners impressed were 
not deserters from the Diamond; whereas the desert- 
ers liable to be impressed, and for the impressing of 
whom no penalty attached, v>ere deserters from any 
of his majesty's ships, and not from the ship impress- 
ing only ; and as the declaration only negatived the 
mariners being deserters- from the Diamond, and they 
might have been deserters from other of his majesty's 
ships, in which -case the defendant would not have 
been liable to any penalty, the declaration had not 
brought the case within the statute, not having nega- 
tived fully what would have been an exemption. The 
court was of jhat opinion, and arrested the judg- 
ment. 

Rex v. Hail, .. "Neither if m exemption is given by another 
1 t. Hep. . u statut€ ^ j s th e plaintiff bppnd to negative it in his 

"declaration. It must be matter of defence for the 
" defendant. • 



RexT.Pcmber- As in the case of an indictment under stat. 5 Eliz. 

ioi. ""' for following the te^de of a tanner, not having served 

an apprenticeship, and by certain other Statutes, pet* 
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out the groiind of complaint, to set it out in the words 
of the statute, which in this case had the words, 
wilfutty and maliciously, before the offehce in ques- 
tion ; and though it would be necessary to prove the 
setting fire to have been done wilfully and maliciously, 
that was sufficiently satisfied by the rpord "feloniously" 



Hun- 
Pem- 



So where the action was brought under the same c*>k v. 

^ . Z . , , dred of 

statute, 9 Geo. 1. ch. 22. sect. 8. against the hunrbm,8Eart,i73. 
dred to recover the value of a stack of corn alleged 
in the declaration to be wilfully, maliciously, and felo- 
ftibusly set on fire and consumed in the parish of 
Bar churchy in the hundred of Pemhill; in the county 
of Salop & the statute requires, that within two days 
after the offence committed notice be given of the 
offence and damage to the inhabitants of the town, 
village, or hamlet i where the ojflshce was committed. 
The declaration averred, that notice was given within 
two days after the offence to the inhabitants of the 
parish aforesaid, being near the place where the of- 
fence was committed. On this, objection being taken 
in wrest of judgment, the court held, that as the 
law intends, prima Jkcie, that every parish is a vill, 
unless (he contrary be shown, the allegation is suffi- 
cient aftef a verdict. But advantage tfiigfit have been 
taken at the trial, if the notiee was given to a vill 
wherevthere were several, and which vill was not the 
nearest, and the defendant would have had a verdict. 

It may be observed* that the decisions of the court 
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in the two last cases, were on a statute giving a rem- 
edy to the party grieved ; the court, therefore, per- 
haps construed the cases arising under such statute 
with more liberality. 

" For in an action, purely qui torn, the words of 
" the statute are construed strictly, so that though the 
" mischief is the same, the court will not extend the 
" operation of such statute beyond the words them- 
il selves." 

Hooker >. As in this case, which was an action of debt on 

jws. stat; 8 Geo. 1. ch. 19. for a penalty of 30/. "for 

" using a hound to destroy the game,"— #fter ver- 
dict for the plaintiff the judgment was arrested; for 
the stat. 5. Ann, ch. 14.* has not the word hound in 
it, and the words other engines comes after nets, &c. 
and are applicable only to inanimate things, and this - 
fcing a penal law, cannot be extended. 

" So that, in this case, although the statute meant 
*" to protect the game, and the mischief is equal in 
" whatever way it be destroyed, yet the offence laid 
11 in the declaration being for destroying the game 
' " with an hound y it was held, that an aetion could 
" not be supported, as the stat. (5 Ann) in enume- 
" rating the modes by which game may be destroyed, " 
" and for which offence a penalty is given, has not 

* The statute* ft Geo. 1. gives the aetion far offences against the game referred 
to in the statute ef Ann. '■ ~ 
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** mentioned that by a hound, and the preceding 

4 c words refer to engines used to destroy game, and 
" not to dogs. So that in fact the offence stated was 

" not one within the statute, not being committed as * • 
" is there mentioned, and the judgment was arrested 
" accordingly," 

5. .When a statute enacts, that any thing shall be 
an offence from a given time, ia this manner, " that 
"Jrom and after such a day persons "committing 
" breaches of the statute shall be liable to a penalty — 
" his usual to aver that the offence was committed 
" after that day." 

As for example, the stat, 12 Ann, sect. 2. ch, 16* 
against usury, enacts, that, no person from and after 
the 29th day of September, 1714, shall take directly 
or indirectly upon any contract, for the loan of money 
made after that day above stttcd.more than 51. per Ann. 
per cent, interest. -It if usual in the beginning of de- 
clarations for usury, to state the contract, Sec. as made 
" after the 29th day of September, in the year of our 
" Lord 1714, &c." 

So in this case, which was debt on the statute 

5 Eliz. for following the trade of a grocer without 
having served an apprenticeship, and it was so gener- 
ally aVerred in the declaration : on special demurrer 
it was held to be bad, for not averring, " that the 
defendant did not exercise the trade at the time of 
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making of the statute," in the words of the statute 
itself ; though it was urged to be unnecessary ; the 
statute having passed one .hundred years before # : for 
the oflence, subjecting a person to "a penalty, com* 
menccd from the passing of the act, and did not at- 
tach on those who then followed the trade in question: 

? ^jjj^ ** " But it is said* that though this mky be liecess&ry 
iBair, 366, u j 5 statutes recently passed, it is not necessary in de- 



«i 



daring on an ancient statute*" 



?? T - G ?™' As in this case, which was an indictmeht for using 

a 6how. 210. ° 

the trade of a baker, not having served an appren- 
ticeship, contrary to stat. 5 EUz. 4. without saying 
" that the defendant did not use die trade at the 
time of making the act." It was quashed, but 
agreed and declared by all the court, that that excep* 
tion should aever be allowed in future, and they 
would then intend, that no man who then followed 
the trade, used it At the time erf passing the act. 

" That was the case of an indictment, but it vfcraM 
seem that the law would be now held to be in evfcry 
u case to the same efect." 

v — 

» *• * • 

Bnii q. t. v. For where in this case, which was a motion for quash- 

b^n. p.i92.ing an information against the defendant, for following 

a trade ' without having served an apprenticeship, against 

the stat. 5 EUz. ; one objection made was* that it did 

not appear, but that the defendant exercised this trade 
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* 

iphsn th$ act was made, in which case there is an 
exception in the act. But the court said, that it 
must be presumed at this length of time, that the de- 
fendant did not then carry on the trade, though the 
abjection would have held while the law was recent. 

6. " Where a right of suing for a penaky is given 
" by statute, and the action is to be brought within a 
u givfin time qfter the offence committed, it is usual 
" to state that the action was sa commenced, and the 
€i declaration so to aver it/* 

" But such allegation appears to be unnecessary ; 
i * and if made, and erroneously made, may be reject- 
l% ed as swphisagew" 

For where ia debt for a penalty on the game laws, teeT.ci**, 

.» i . . . ' ° in error, 4 But 

the declasatian stated, "that Daniel Lee (the de* 333 * 41 **- 
fendant) within the space of six calendar months,, 
next before the commencement of the suit, to wit, 
on the 21st day of January, 1801, at, &c. unlaw- 
f«% used a certain engine, caBed a snare, for the 
destruction of the game, and- upon ml debet pleaded in 
G. B. there was a verdict and judgment for the plain- 
tiff. On error brought— one error assigned was, that 
the cause of aation was therein stated to have accrued 
within six calendar months next before the commence- 
ment of the suit, whereas by law (3 Geo. 2. ch. . 
19. sect. $>) an action upon such cause of action 
ought to be brought wkhift six lunar months next 



194 



OF THE PLEADINGS IN ACTIONS BROUGHT 



after the offence, &c. so that though the offence 
might have been committed Within six calendar 
months before the action, the action might have 
been brought too late. But the court held the 
allegation to be surplusage : for notwithstanding the 
allegation, that the offence was committed within 
six calendar months, &c. yet if it were not committed 
within the time prescribed by the stat. (six lunar 
months) the plaintiff must have been nonsuited, and 
the time so prescribed by the statute, within which 
the action should have been brought being elapsed ; 
would have been good evidence for the defendant on 
nil debet. 

7. " In the declaration or information on a penal 
** statute, it is not necessary to recite the statute at 
" x length on which the action or information is 
" founded ; for if a public act, the judges are bound 
" to take notice of it : but if set out, and it is misre- 
" cited, it is fatal." 



.Vftirierpiun. ■^ or whcrz in an action upon the stat. 8 Eliz« for 
Gro EiSTm r caus ^S * c <kfcndant to be arrested wrongfully ; the 
declaration set out the statute, which is in these 
words ; " if any person shall voluntarily procure any 
other to be arrested to answer in the court of, &c 
where any privilege is used to hold plea in actions/ 
personal," and the declaration stated it, " where 
any privilege is used to hold plea ia any action," 
, omitting the word personal ; so that as the statute wag. 
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recited, it referred to all actions jgenerally. The 
court held the misrecital fatal, for though the plain- ' 
tiflf need not have recited the statute, yet if he recites 
it falsely, the pleading is ill. 

" But the misrecital which will vitiate the pleading * 
" must be of & material part ; for-ahhough the statute 
" be misrecited, if it is in a part no way relating to 
" the cause of complaint, or in an immaterial part, it 
" is not fatal." 

Therefore where an action on the statute of Win. Anon . Ca8fClt , 
ton was brought by a person who had been robbed, 2Mod *°' 
and the recital of the statute in the declaration was, 
" forasmuch as from day to day robberies, murders, 
burning of houses and theft, be more often used," Jnit 
the words of the statute are, " forasmuch as from 
day to day, robberies, murders, burnings, (not say r 
ing of houses,) and theft, be more .often used, &c," 
upon objection taken, that this misrecital of the stat. 
was fatal, it was held, that as the plaintiff's case ivas 
founded on a robbery, the misrecital was not fatal ; no 
part of his complaint being for any burning of houses, 
and so that part of the recital was immaterial. 

" The misrecital in. that case was held to be imma- 
" terial, by reason that the action was founded upon 
"a part of the statute, different from that of which 
" the misrecital was, but the law is the same if it is , 

16 
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" of a part which does not affect the right of action^ 
" and so is immaterial." 

Gwiwin r. As when in debt for 10/. under stat. 5 Eliz. against 

Car. 522* PD " the defendant, for not obeying a subpaena to attend 
as a witness at a trial. The plaintiff in reciting the 
stat. recited it, •' if a suit is commenced in aliqua 
curia ; whereas the words of the stat. are, " if com- 
menced in aliquibus curiis : objection being taken as 
for a misrecital, it was overruled ; for it is all one in 
intendment. 

Barnes v. u So if the plaintiff misrecites a public statute, but 

Hill frc 

Cra'car.m "the declaration concludes, "against the form of 
Per Lord Holt," the statute, in such case made and provided," the 
lLoriRwn. %l misrecital is not fatal. For he was not bound to 
382. "set out t h c statute, it being a public one, and the 

vw Boycey. " conclusion being against die form of the statute ; 
JJJjjSjK " the judges, although it be misrecited, will take notice 
" of the true contents." 



Re? ▼. Barn«, jj ut if a ft e r a misrecital, the declaration had con- 
supra. * 

eluded " against, the form of the aforesaid statute," or, 
" by form of the statute in such case made and provid- 
ed, profit^ &c. &c." then a misrecital would be fatal ; 
for by the conclusion, the pleading is tied up to the 
recited statute which has been misstated. 



"And a misrecital of the title of a statute is equally 
" fatal with a misrecital of the body of it." 
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For where in this case, in a plea to an action of Mms v. wn- 

• -n , i t kins,2Salk. 

trespass, the defendant justified under stat. 1 Jac. 609.6Mod.62. 

1. 22. but misstated the title of the act, by mistaking 

a word: on demurrer; it was contended that the vid. Hard 324. 

. . - n Hutt. 56. Hob, 

title was no part of the act, and the opinion of Hale^o. u6. 33. 
chief baron, cited : but per Holt chief justice, the 
title is 'not a material part, neither is it necessary to TO - B ac «£ 
set it forth, but it is a name given by the maker, and 
therefore you must describe it accordingly, if you will 
describe it by its title. 

Upon this head it may be observed, that a great Piowd.79. cases 
variety of cases of misrecital of the statute, is of the 397. 
day on which the parliament was held at which the 
statute was enacted. These cases are now unneces- 
sary to be stated, as by statute 31 Geo* 3. 13. the 
year of the king, and day and month of their passing, 
shall be indorsed, and is to be deemed the commence- 
ment of all statutes where no other is expressed, so 
that now the title makes part of every statute, and 
no variance in that respect can now occur. 

8. " But though the plaintiff is not required to set 
" out the statute on which he sues for a penalty to 
" entitle him to recover the penalty given by a statute ; 
" it must appear from his declaration, that he is pro* 
" ceeding under the statute. This rule is laid dewn in Per Lawrence, 
" Doctrina Placitandi ; viz. that if an action is brought 
" on a statute, the plaintiff ought to rehearse the 
" special matter, and say that the action is brought 
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" contra formam statuti" for which is cited the Year 
Book, 9 Ed. 4. 26. 

This does not mean, that it should be recited in 
the very words, for there is no essential form of words 
necessary to shew that the plaintiff sues on the statute, 
though it is necessary that it should appear that he does 

% £ast. 341. so. For as is said by lord EUenborough, in stating 
lord Holt's opinion in the case cited in the margin, as 
given in Holt's reports (635.) Lord Holt there^ays, 

owrddi r. " I do agree that you need not in an action on a statute 

'John,S»lk. 505, _ -  1 . f 

Halt ft*^ ra conclude contra formam statutt, but you must not say, 

Fort 12S. , . " J - _ _ ' 

de placito- transgressions supra easum [only] ; yet 
you must say de placito transgressionis supra casum 
et contemptus contra j ormam statuti, and bring your- 
self within it. And in the same case in Fortescue, 
lord Holt is made to say, " you need not recite the 
statute itself, if it be a public law, if you bring 
yourself within the law : and if you do not conclude 
contra formam statuti, you must shew it at least, by 
concluding <fc placitQ transgressionis 6? contemptus 
contra, £sfc, 

r 

" The rule may therefore be taken as laid down by 
-"lord Ellenborough, who 2 East 339, in delivering 
" his opinion expressly says, that in an action for 
" a statute penalty by a common informer, as well 
4 * as in proceedings by indictment or information, it 
" has been invariably hotden that the fact must be 
" alleged to be done against the form of the statute" 
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• The rule therefpr&must now be taken as pronounced 
by the lord chief justice lord Ellenborough, and will 
be found well warranted by the cases. It arises from 
the nature of the demand, which has no foundatiori 
in personal injury ,. or in any right given to the party 
by common law, but is the creation of the statutes 
only. In declaring for any matter of right, it is 
presumed to be a common law right, and therefore 
it is said by the reporter, M it therefore appears to be^ East, wi- 
the ultimate opinion of the court, that in all cases 
where the action is founded on a statute, it is- 
necessary in some manner to shew that the offence on 
which you proceed, is an offence against die statute ; 
although what is said in Salk. 505, as the opinion of 
the court there, is somewhat at variance with it, and 
is so observed on by lord Ellenborough y as an anom- 
alous case. ' 

" For it is essential that the offence should be laid 
" to be committed against the form of the statute." 

Therefore in this qase (cited ante 103) where the 

/ \ • Lee ▼ Clarke 

charge against the defendant in the declaration was, 2 East. 338. ' 
M that he unlawfully used a certain engine called a snare 
to kill and destroy the game of this kingdom, he die 
said defendant not being then and there qualified by the 
laws of this realm nor having any lawful authority 
to do so, whereby and by force of the statute in such 
case made and provided^ an action hath accrued to 
the plaintiff, to demand and have of the said defend- 
ant 5/." — The action was tried in C. P. and a verdict 
foifod for the plaintiff. On error brought the first 
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error assigned was, « that the supposed offence was 
not alleged to have been committed against the form 
of any statute, not being an offence at common law." 
In support of this assignment of error ; it was stated, 
that the statute which gave the action, was not the 
statute which gave the penalties. For the stat. 
5 Ann. 14. $ 9. gave' the penalties on a sum- 
mary conviction. But the stat. 8 Geo. 1. ch. 19. 
gives an action to the informer for half the penalty, 
and stat. 2 Geo. 3. ch. 19. gives him an action for 
the whole penalty, for which the action is now 
brought : that the declaration only concluded where- , 
by and by force of the statute an action hath accrued \ 
but the action arose from all the statutes, and the im- 
mediate right of action from the stat. 2 Geo. 3. and 
there was no averment that the offence was committed 
against the form of the statute > as it should do, it 
being founded on statute only. Of this opinion was 
the whole court, and the judgment was reversed. 

« 

2 &«, 94a And per Justice Lawrence in that case, it being 
tirged, that the conclusion, " whereby and by 
v form of the statute in such case made and pro- 
vided an action hath accrued," would supply the 
want of the other allegations. If it had said statutes, 
in the plural number, perhaps that might have done, 
but it is certainly not sufficient, with reference only to 
stat. 2 Geo. 3. 19. for that alone would not support 
an action. 

Per Holt, S»lk. 

212. who cites «,. i . . A • A v i_ j r 

PenhaiiowB " But although jt is necessary to state in the body ot 

cue. Cro. Eliz. . 

331. 
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" the declaration contra formam statute or words tab*. 
" tamount, which shew that the plaintiff is proceeding 
" on the stat. ; if a man declares upon a statute, and 
"does not bring himself within it, his concluding 

" contrp formam statuti y will not help him. 

> 

But if the declaration consists of several parts, some Bennett T . 
prohibited by statute, and others not, and there is a 2Ji bot » Salk * 
general conclusion of contra formam statuti, though 
that goes in grammatical construction to the whole, 
the words shall be held to apply to that part only which 
is prohibited by the statute. 

9. " From the case of Lee v. Clarke, therefore, ano- 
" ther rule Is to be drawn, that where the right of ac- 
" tion arises under more statutes than one, the declar- 
" ation should properly conclude " against the form of 
" the statutes in that case made and provided," in the 
"plural number, but if it arises wholly under one stat- 
" ute, it is sufficient to say against the form of the 
" statute, in the singular number. , 

This rule is thus given by lord Ellenborough as laid 2 East, 339. 
" down by TVarburton justice, Owen, 135. If.a sta- 
" tute prohibits a thing, and another statute gives a 
" penalty, then upon an information for the penalty, 
" both statutes ou^ht to he recited, and conclude 
" contra formam statutorum : but where the statute 
$* is only revived, it is otherwise." 

As where on an information for recusancv, the 
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dted^ ie EUz °^ ence was crea t e d by stat. 1 Eliz. c. 2. and Ac pen- 
750. ^y given by st^*t. 33 Eliz. ch. 1. against such as re- 

fused to go to church, agiiinst the form of the statute, 
1 Eliz. ch. 1. the information concluded contra for* 
mam statuti. The information was quashed, for the 
offence and consequent penalty arose under two stat- 
utes, the latter giving the penalty against those who had 
broken the former statute. 

 \ 

It is therefore/necessary to attend to the cases, 1st, 
where a penalty is given by several statutes : 2ndly, 
where the penalty is given by one statute, and the 
mode of proceeding or remedy to recover it given by 
another ; Sdly, where there are several statutes in pari 
materia, and where one statute has expired and been 
continued or revived by another, to see how in those 
cases the declaration ought to conclude* 

1. The two first cases have been already observed 
upon, and that in those cases the declaration should 
condud£ against the form of the statutes, in the plural 
number. 

The following case may, however, at first sight ap- 
pear not to be consistent with the rule as before laid 
down, as to the necessity of concluding against the 
form of the statutes, but in fact is so. 



UpdCtenriowd It was an accioii of debt brought to recover a 

v. Stokes, 7 n i ii % rr«« j i 

Ewt,5i6. penalty of 5/. under the game laws. I he declara- 
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tion stated, " that the defendant did keep a snare, 
then being an engine, to kill and destroy game, against \ 
the form of the statute, fcfc. the defendant not being 
qualified, &c." and concluded, " by reason whereof, 
andby force of the statute in such case made and pro* 
vided, an action hath accrued to the said plaintiff to 
demand, and have, ef the defendant, 5/." It has been 
before observed, that by statute 5 Ann, ch. 14. the 
penalty is given, and by statute 2 George 3. ch, 19. 
the action to recover it, the whole of the penalty 
being there given to the informer, 'who must sue for 
the same within six months. On nil debet being 
pleaded, there was a verdict for the plaintiff, and 
the defendant moved to arrest the judgment on 
the ground, that the conclusion of the declaration 
should have been, against the form of the statutes, 
in the plural number, the recovery of the penalty 
arising under both statutes. But the court held the 
declaration to be sufficient ; for the offence stated, re- 
ferred to the statute of Ann, it being stated, first, that 
an engine to destroy game was kept against the form 
of the statute, and so satisfied, the averment as being 
against the form of that statute : and the right to re* 
cover the penalty, whirfi is, by the words u whereby 
an action hath accrued to the informer, is also laid . 
to be against the form of the statute, which means the 
2 Geo. 3. ch. 19. and so satisfies the averment as 
to it, and was therefore sufficient. This case will 
be therefore found not inconsistent with what has 
been laid down before, with regard to setting out 

17 



i 



i i* 0$ TltE ^iiBJAfelNGSi ON *HE PART &t THE PLAtNTff*' 

in the declaration; the proper and apt averfinehts 
of reference to the statute or statutes giving the right 
of action for the penalties. It appears, ante page 108, 
that in declaring for the penalties given by statute, no 
particular form of words is neces&ry, provided it ap- 
pears from the d< elaration that the offence appears to be 
against the form of the statute ; the averment in this case 
is, " that the defendant kept a share being an engine 
, to kill game against the form of the statute," then that 
offence ifr averred to be against the statute as required* 
{ante 108) and then the declaration concludes, " by 
reason whetfeof and by force of the statute in that 
case made and provided, an action hath accrued, £sfc« 
which is a distinct averment, and has reference to a dif- 
ferent statute, the penalty being given by one statute, 
and the remedy by another. So that reddendo singula 
singulis, distinct averments of reference to thfc two 
statutes are made, which is tantamount to saying, 
against the form of the statutes (in the plural number,) 
which it was not disputed would have been clearly right* 

v*| e ] Ltitv. 3. " The third case on which a question' may be rais- 

312. 2 Saund. n J 

377. n. 12. « edas to the conclusion of contra formam statute, is 
44 where there are several statutes in pari materia. In 
" this case, though there may be several statutes on 
" the same subject, if a subsequent case refers to 
" a former one, and* adopts and continues the provi- 
" sions of it, the declaration should conclude, 
u agaifist the form of the statute." 
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In this case the action was brought to recover pen- SMpm»nT.Her- 

Del vj ^» JL • iVCp« 

alttes given by statute 1 Jac* X. ch- 22. §14. for sel- l ™- * «*-*•*>• 
ling leather that had not been searched. This act had 
been at first made to continue until the next session 
of parliament, but it had afterwards been continued t>y 
several acts, one in the 7th Jac. 1. another 21 Jac. 1. 
and another 3 Car. 1. But the action was held to be 

* 

well brought on stat. 1 Jac. 1. ch. 22. and of course the 
declaration to conclude against the form of the -statute, 
for per lord Kenyan in that case, this must be con- 
sidered as an action on the stat 1 Jpc. 1. for the subse- 
quent .statutes which have continued it, all give effect 
to it as an act of the 1st Jac. 1. 

" And it should seem, that if the first act is in part 
" continued, a small alteration in the subsequent act 
" continuing it, will make no difference, but the pro- 
" CQcdiogs be deemed to be under the first statute," 
&c. - 

For where in an indictment for perjury in an affida- Rex v. Morgan, 

. ' '2 Stnu 1066. 

vit to hold to bail, it was laid to have been taken by 
virtue of the stat. 12 Geo, 1. ch. 29. This in fact 
*vas but a temporary law for 5 years, and since con- 
iinucd by 5 Geo. 2. ch. 27. which altered it in some 
respects. It was insisted for the defendant, that the 
indictment should have laid the affidavit as taken by 
virtue of the latter act, especially as it was not a bare 
continuance of the first act, but had made several alte- 
rations. Sed per Chief Justice, where an act is con* 



ne 



Draglej t. 
Moor, Cro. 
Stia.750. 
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tinued, every bddy is estopped to say, that it is not in 
force ; and as it is not altered in this respect, it is but 
a common continuance. 

This is the case of an indictment ; but as greater 
strictness is there required than in other forms pf pro- 
ceeding, I apprehend the law would be the same, 

c *But the continuing statute must be cp-extensive 
•* as to the offence prohibited in the statute which it 
• f continues, otherwise the offence laid against the form 
" of the statute, in the singular number, is bad," 

tor where an information was laid against the 
defendant for buying worsted yarn, and concluded 
contra formam statuti. By stat. 33 H. 8. ch. 16# 
buying of worsted yarn is prohibited ; this was a tem- 
porary act, but was made perpetual as to yarn spun 
upqn the rock y by stat. \ Edw. 6, ch. 6. And it was 
therefore objected, that the' offence should be laid 
contra formam statutorum. But Pop ham C. J. says, 
" where a statute is made perpetual ;n tl^e whole or 
in part, without any new addition or alteration, the 
offence may be well laid against the form of the first 
statute, and here as to yarn spun upon the rock it 
would be good, as against the form of the statute, 33 
Hen. 8. # *-— But the information here is not good, for 
it doe6 not show that it was for yarn spun upon the 
rock, and otherwise it would not be an offence ; 
wherefore the information was quashed. 
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" But where an offence is prohibited by many 6 saund. 337. 
" statutes, yet if one pnly is the foundation of the n ' IX 
u action, and the others are only explanatory or 
" restrictive, the declaration should conclude against 
" the form of the statute only." 

As where in an action against the hundred, which Andrews ▼. 

• • • 1 1 1 m i_ i_ r Handred of 

action is given against the hundred by the stat. 01 Lewimer, cro. 

© » J . Jac. 187. Vid. 

fftnton. but certain regulations are made respecting post pienius, 

7 ° v . ° Ch. of Actions 

notice, and in other particulars by stat* 27 Eliz. and on sut. against 
the declaration concluded contra formam statutt, it 

, Yclv. lly. S. C 

was adjudged to be good. For the action was 
grounded only on the stat. of Winton y which gives 
the penalty and remedy, and the stat of Eliz. is only 
regulatory as to matters before action brought, and 
which are to be observed in order to the maintain- 
ing of it, the declaration therefore concludes rightly 
*' against the form of the statute," as on it only it is 
founded. 



" However, in such case, where there are distinct 
<' penalties given by each statute, and they are not 
*' merely explanatory or restrictive of each other, it 
" is bad to declare against the form of the statute" 
" for the uncertainty as to which statute the plaintiff 
is proceeding on ; therefore it should seem that the 
declaration should identify the statute, or specify 
" it as thus, 4 after the passing of a certain act,' &c. 
" and state the tide of the act." 






For where in this case an information was brought JjJJjf 1 ^' 
for a penalty for not coming to church by such a J **- 142 - 
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tune contra formam statuti, for which the plaintiff 
demands the third part. And because there are three 
statutes, viz. 23 Eliz. 28 Eliz. and 35 Eliz. (see set 
out in Rex. v. Parker &? Webb Cro. Jac. 480. pteo.) 
and it doth not appear upon which the ioformatioa 
was brought, it was adjudged ill. 

10. " It fe suSeient for the plaintiff to state the* 
" offence for which the penalty is given by way of 
" recital, far die offence is the inducement to the 
" action, but the penaky is She object of the action 
" itself." 



q . t. t. * For where in debt dn stat. 12 Car. 2« ch. 25. lor 
S^lis. setting wine without a licence, the plaintiff began 
ctJ^'c. his declaration by way of recital, « for that whereas 
die defendant at several times .between such a day 
and such a day, had sold wiaes by retail by the 
pint, &c." On the general issue pleaded, and 
verdict for the plaintiff; it was moved in arrest of 
judgment, that the declaration was not positive, 
but by way of recital only, and so did not directly 
charge the defendant with the crime intended. Sed 
per cur* The plaintiff shall have judgment, for all 
the precedents are in this maimer in like cases — as in 
debt, on the stat. of tythes, &c. Moreover this is an 
action of debt, wherein the offence is only induce- 
/ ment to the action, for die non-payment of the pe- 

nalty is the cause of action. 

11. " A common informer in an action on a penal 

v 
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* statute cannot sue, nor of course go in his de- 
" claration for a less penalty than is given by the statute, 
" or the judgment will- be arrested after a verdict," 

This is so laid down by Mr. Just. Butter, ami he cwmfagb* 

* 7 v. Bennett 

puts this case far an example-— If the plaintiff, a common BaH - *• p - 19 * 
informer, was to go for the single value of money won 
at play, it would be bad i for the stat. 9 Ann. ch. 14, 
having given the treble value, he is bound to go for 
it, and could not claim less. 

" It seems however, to be sufficient, that the plain- 
" tiff in his declaration should state, in the words of 
" the statute, how he claims the penally as there 
" given, where the penalty is not a sum certain ; for rt 
," has been held that where the penalty is not a sum 
" certain, but depends rather on the finding of the 
" jury ; if he declares so, though he miscalculates the 
" amount, that it should not vitiate*" 

For where in debt against the defendant, upon the Wm. pem**- 

'_-,_ _ . . if* toil. v. Shelton, 

stat. 2 Ed. 6. for not setting out tythes, the plain- cro.Jac.m 
tiff being parson of High Ongar, in Essex, the de- 
claration stated, that the ty the of corn was so much, 
and of hay, 33$. 8d. and then said, that the entire 
value of the tythes was 11/. and the treble value as 
given iff the statute was SSL J or which he brought his 
action. The defendant pleaded nil debet, and a verdict 
was found against him for 20s. It Was alleged in 
arrest of judgment, that the declaration was not good, 
for the value of the tythes was 11/. Qs. Bd. and 



\ 
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the triple value 33/. 2*. and not 33/. only, as stated 
in the declaration, and the plaintiff ought not to 
demand less than the due debt, unless he shewed how 
the rest was satisfied. But all the court held it to be 
well enough. For there is a difference when the ac- 
tion is grounded on a specialty, or contract for a sum 
certain, or on a statute which gives a certain sumjbr 
the penalty ; for no demand there can be of a lesser 
sum, without shewing how the rest was satisfied : but 
where the demand is of no sum certain , nor what the 

9 

plaintiff shall recover in certainty, but only so much as 
shall be given by the jury ; although it varies from the 
valuation, it is not material; for the plaintiff shall 
recovery not according to the demand in his decla- 
ration, but according to the verdict, So it was ad- 
judged for the plaintiff. 

" But where the statute on which the plaintiff pro- 
" ceeds gives a moiety to the king, although the 
" plaintiff should declare for more or less than the 
penalty given by the statute, it will at all events 

be good for the king's moiety." 



44 



Border©* r. For where in an information on stat. 31 Eliz. 1am 

Mackaller. T . ^ 

Cro.Car.33o. pro domino rege quam pro se ipso, for, simony, in 
procuring a presentation to a church in the tower 
of London, stating it to be a benefice with the cure of 
souls, of the annual value of 6/. 13s. 4d. and stated 
the offence- — that the defendant was simoniacally pre- 
sented, instituted, and inducted, and therefore de- 
manded 61. 13s. 4d. being the double value, sewn- 
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dumjhrmam statuti. Upon not guilty pleaded, a 
verdict was found for the plaintiff. It was moved ih 
arrest of judgment, that the information was hot good, 
because the plaintiff shewed the annual value to be 
6/. 13$. Ad. and the statute is, that he shall forfeit 
double value, and yet he demands only one 6/. 13^. Ad. 
which is the single value. Sed non aHocatur, for the 
truth of the offence being shewn and fotmd against 
him, although he demands less than he ought, yet 
the information is good for the king* 

" So if the plaintiff, or informer, demands more 
"than his due, that is, a greater share of the pe- 
" nalty than is given him by the statute, the declara- 
" tion or information is bad." 

For where Pie informed against Wettley> the de- pier, westiey 
fendant, an innkeeper, for uttering flesh thirty days' 
forbidden, and for which he forfeited 51. for each of- 
fence, and claims the moiety for himself. Upoil 
not guilty, it was found for the plaintiff, and it was 
moved in arrest of judgment, that the statute gave 
5/. for each offence, but it divides the penalty into 
three parts, one third to the king, one third to the 
poor of the parish, ajid one third to the informer \ 
'There was a cur. adv. vult. but lord Hobart gives 
his opinion, that the information was bad. For an in* 
formation hath not only something in it of an indict- 
ment to lay down the offence, but hath also the na- 
ture of an action, for the party to demand his due, 
as in another action, which it is his office to demand 

18 



q?rt#n, apd j*»*he qpurt to a§$|gn, <h^«cfore ifv5^^ 
rqake no detnand y or Aimands vrfwt appears not to hr* 

hisdue^ his information is insufficient. , 

. The doctrine of lord Hobart thus stated, confirm* 
the rule first laid down, that the informer must 
spe forjlje exact amount of the penalty, where that 
is a pecuniary one of an ascertained amount. So also 
he must demand the penalty given byhis declaration: 
or information, and this is further confirmed by the* 
£*£* w. authority in the margin, which further holds, that if 
in an action on a $tatme, an informer derfiands 
the whole, where part goes to the king, that it asiin- 
sufficient. 

t 

I 

" But it seems that the informer is not bound to 
*} go for the whole penalty given by the statute, Aat 
** is, as well for his own part, as for that given to the 
" king, or for other purposes ; as it lias been adjudged, 
* that he may demand the share given to himself, 
*•* without making any mention of the part due to the 
^'Ifeing, or other purpose." i 



HL 8,23. 



>9 



bhocv. Aipe< For where in this case, which was. an information 
, for engrossing wnt. form. stat. 5. 6 Ed. 6. and on 
pot guilty pleaded, defendant was found guilty ; 
' on error b/pught, one was assigned, that the 
plaintiff in the information demanded a moiety for 
hisnsdf, but said nothing of that due to the king: 
fcut the error was disallowed, the form being war* 
ranted by the precedents. 
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12v As to the conclusion of th6 dedaratidn, k is 
&id that a declaration qui tarn rttitf conclude, ad 
grave damnum, without adding of the plaintiff; be- 
cauose ev£ry offence for which sfccb action fe brought 
is supposed to be a general grievance to cvety body. 

This is not very intelligible,without laying the offence 
to the damage of any body, and seems to be contrary 
tfr did practice of the present day, as laid down by 
art author of considerable practice and experience. 
He says, 

If the declaration qui tarn consists of many counts S^Sn 011 ^ 
each claims a distinct penalty for a different breach, 
and the Sum claimed in the beginning is the total 
amount of all the penalties mentioned in the several 
counts : taken together/ The declaration then con* 
cludfesy " that the defendant, although often re- 
^ quested, has not paid that sum so first demanded 
to our said lord the king, and the said' A B (plain- 
tiff) who sues as aforesaid, but, &c, and should con* 
elude without gating any damage ; for though in an 
actum of debt, damages are merely personal, yet some 
damage is laid, the damage being for the detention of 
the debt, But no debt can , be said to be detained 
from a common informer, as no debt, that is, no 
debt due to him until there is a recovery in t\& 
action, I 

13. « It has been supposed, that with respect to*3^ t J * 

* Burr. 1098. 
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" amendments of the declaration, that there was a 
" difference between action on penal statutes and 
" others, but there is none, and the court will allow 
'* an amendment of the declaration, as well in one 
" case as in the other, but it is governed by the discre- 
" tion of the court, according ta the circumstances 
" of each case, and while the case is in paper. 

Therefore in qui tarn action for usury, which had 

Oof, q. t. v. T J 

Pom»ieweii,s been depending for four years, the court refused leave 
to amend, on account of the length of time which it 
had been depending. 

Groat t. Kaje, But in this case, when the cause had gone down 
ep ' to trial, and the record was- withdrawn, the court 
allowed an amendment; as otherwise the plaintiff 
would be barred of bisection, apd there was no un? 
necessary delay. But the court said, they would not 
allow it so as to introduce a new charge against die 
defendant, as that might be barred by the statute of 
' limitation. 

I 

For the replication, issue, &c. see, after pleadings 
for the defendant, 

s« Of the pleadings on the part of the 
defendant. 

1. In this as in other cases, the defendant may 
appear and plead by attorney, or in proper person, and 
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shall not be bound to appear in proper person, or to 
put in bail. 

* • 

This is so enacted by stat. 29 Eliz. ch. 5. § 57. 

from the recital of which statute it may be collected 

that persons were bound to appear at Westminster in 

proper person, and put in bail: to remedy which 

grievance, 

It enacts— " That if any person or persons shall be 
" sued or informed against, upon any penal law, in 
" any the said courts, where such person pr persons are 
" bailable by law, or where, by the leave or favour of 
",the court, such person or persons may appear by at- 
" torney ; in every such case the person or persons so 
" to be impleaded or sued, shall and may, at the day 
and time contained in the first process served for his 
appearance, appear by attorney of the same court 
* % where the process is returnable, to answer and defend 
" the same, and not be urged to personal appearance, 
'? or to put in bail for the answering such suits." 






Sect. 56. And it is enacted by 31 Eliz. 10. § 20. 
" that this shall extend only to the natural subjects born, 
<" of to be born within the dominions of the queen's 
" majesty, her heirs or successors, and to persons 
" made free denizens, and to no others." 

2. " The stat. 4 and 5 Ann 16. does not extend 
" to actions upon penal statutes, therefore in sftch 
" action the defendant cannot plead double. 



* i 
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#«*"<£ ^ J<»- This was an action of debt to recovdr a penalty of 

ter, 4 T. Rep. n Y J 

TO1 - 20/. under stat. 25 Geo. 3. ch. 50. $ 5. The de- 

fendant pleaded, first, the general issue, and 2ndly, a 
+  prosecution and acquittal before a justice of peact for 
the same offence. On motion tp* discharge the rule iot 
pleading double, the court took time to look into it, 
when lord Kent/on said, the court were of opinion 
that as the words of the proviso were peremptory, that 
the act should not extend to actions upon any penal 
statutes, they could not be dispensed with, nor de- 
fendant be allowed to plead double. 

The same point had been before decided in the 
ease .of Morgan v. Lookup, 2 Sttsu 1044. and Law v. 
Crawther, 2 Wils. 21. 



SaT«r v. Tay, 3. " Although the form of thfe action is an aetion 

d*o« £miz« 257. 

" of debt, the plaintiff may plead either iiil defat, or 



" not guilty, said either will be good. 



99 



Btwtretv. ia- In debt upon stat. 2 Ed. 6. for not setting out* 
tithes. The defendant pleaded nil debet, and adjudg- 
ed a good issue. 

coppin q. t. t. So in debt on statute 10 Ann. 26. the same point 

Carter, IT..,,, * 

Kep. 462. was held. 



4. Nil debet and not guilty are therefore either to 
be taken as the general issue in this action. And as it 
is advisable to plead to the general issue,and avoid pro- 
lixity of pleading where it can be done with safety, and 



J 
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the defendant can have the same benefit of his de- 
fence as if pleaded specially ; It is very necessary tQ 
attend to the cases, in which he may rely on the 
general issue only, and in what cases he must plead 
specially. x 

* * / 

1. If an action or information is brought on a bud. n. p.«s: 
penal statute, and there is another statute that ex- 
empts the party from the penalty % it must be pleaded, 
and cannot be given in evidence under the general is- 
sue. For the,general issue is but a denial of the plaint- * * olL Ab * c ' 
iff 's declaration, and the plaintiff has proved him guil- 
ty, when he has proved htm within the law upon which 
he has founded his declaration ; and if the defendant 
would exempt hinlself from the charge, he should not 
deny the declaration, but have showed the law which 
discharged him. 

44 But when there is a proviso in the same statute^ J*" 11 - n. pam. 
44 that exempts the party from the penalty, that need |, r w - J ««*> 
44 not be pleaded, but may be given in evidence under 
*> the general issue. For as the penalty is given by 
44 the act, the defendant is not guilty on the body of 
< 4 the act on which the action is founded, if he is with- 
44 in the proviso." 

44 There is however in the case of a proviso, this fur- Bull N#p# iWd 
* 4 ther distinction ; that the proviso of which the party 
" may so avail himself under the general issue, must be 
44 of a matter of fact ; but if the proviso contains also 
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" matter of law, it should be pleaded. As if an action 

a Roil Ab.683. " °^ debt ^ brought against a spiritual person for tak- 
" ing a farm contfary to stat. 21 H. 8. ch. 13. and he 
" pleads quod non habuit nee tenuit ad firmam cont¥a 
" for mam statuti. The defendant may give in evi- 
" dence, that it was for- the maintenance of his house, 
" according to the proviso of the statute. But on an 
" information on 5 Ed. 6. ch. 14. for engrossing ; the 
" defendant cannot on the general issue, give in evi- 
" dence a licence of three justices, according to the 
" proviso; because" whether there be a sufficient au- 
" thority given, is matter of law, and therefore cannot 
"be given in evidence, but must be pleaded." 



^ These rules are so laid down by Mr. Justice JBuller f 
inhislawofnisi prius; he cites no authority for them, 
but the authorities were taken from 2 Roll. Ab. 683. 
But it should seem that the cases deciding these 
points, must have arisen prior to the passing of the 
stat. 21 Jac. 1. ch. 4. with which, it has been ob- 
served, it is inconsistent, as that statute seems to war- 
rant the giving of every such matter in evidence under 
the general issue. 

The words of the statute are, " that if any suit 
" shall be brought against any person for any offence 
" against penal law, either by or on behalf of the 
" king, or by any other : or on behalf of the king and 
"any other: it shall be lawful for such defendant to 
"plead the general issue, that he i$ not guilty, or 



s 
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M that he owes nothing, and to give such matters in y 
" evidence to the jury who shall try the same, with 
" such matter as being pleaded had been sufficient in 
" law to have discharged the said defendant against 
" the said suit, and the said matter shall then be as 
" available to all intents and purposes as (fit had been 
" sufficiently pleaded in bar* 

If therefore, either by another statute, or by a provi- 
sion in the same or a different statute, there was any 
thing that was matter of law which yvhen pleaded 
would have been sufficient in law to have discharged 
the defendant from the suit for the penalty sued for, ^ 
the statute seems in direct terms to authorize the giv- 
ing such matter in evidence under either general issue 
of not guilty or nil deb* t 9 else how VQpld such matter 
be as available for his defense as if it had been suffi- 
ciently pleaded in bar ? N 

The course however has been, and still appears tp 
be, to plead matter of law or record specially* It is 
therefore necessary , to plead, "a former suit or judg- 
ment forthe same offence or cause of forfeiture/' for 
which vide post 13 1, but it would seem, that the statute 
will be satisfied, by confining the cases in wtych the 
special matter may be given in evidence under the gen- 
eral issue, to matters of fact only, and that matter of 
law should still be pleaded in bar, and given in evidence 
tp the jury : and that seems to have been the opinion 
of the court in the following case. 

19 
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g*poitnp.tY. in w hich it was decided, that the special matter in- 

Henbest, 4 T. . 

Rep. 109. iRet. tended to be made evidence under the general issue 
by that statute, was, such matter of fact as ought in 
usual cases to be pleaded. And they therefore held, 
that matter which Went fo the jurisdiction of the court, 
\ which therefore could not have been intended by the 
legislature to be submitted as matter of evidence, 
ought to have been pleaded on the record, so that the 
court themselves might judge of it. Fid. et Bredon 
v. Herman, post 132. 

c* But iw, jj otCf it is said, that if the defendant plead nil de- 
bet to a penal action or information, it is safest to say 
" he owes nothing to our lord the king, nor to the 
informer ; because if he pleads that he owes nothing 
to the informer, it may be objected that the whole 
declaration is not answered. 

Wjpri* *£ B u t in ^is case, where the ' plaintiff sued tarn 
3 Ley. 374. pf domino rege quam pro se ipso, for 10/. the 
amount of two penalties, and the defendant pleaded, 
" that he did not owe to the said J. Sedgwick, 
the said sum of 10/., or any part thereof, 9 ' and on 
issue joined, the jury found for the plaintiff for 
the 10/. : and in arrest of judgment it was objected, 
that the issue was not well joined ; for the demand 
was of 10/. due to the plaintiff and to the king, and 
the issue was, that he did not owe it to Sedgwick the 
plaintiff only ; but it was held good; for the debt is 
entire to the king and to the party, so that if he owed 
it to the party, of necessity he owed it to the king 
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and the issue is found, that he owed it to the plain* 
tiff, and then by consequence to *he king also, and 
the plea is, " that he doth not owe 4 the debt or any 
part thereof/' therefore in that general form it would 
be good. 

But that form of pleading is now hot usual, it being 
" that he does not owe the said sum of £. above 
" demanded, or any part thereof, in the manner and 
" form," as, &c. 

5. " The most usual special plea in actions upon 
" penal statutes is, a former recovery for the same 
" cause of action^ either by the plaintiff or another* 
" on a judgment obtained for the same cause : or ano- 
" ther suit depending for the same offence, these are I 
" good pleas in abatement of the action." 



" The validity of these pleas depends, upon the de- 
" fendants showing a> priority of action in smother or 
a former recovery for the same offence, as nemo 
debet bis vexari pro eadem culpa." 






Therefore if a defendant would plead a recovery in Mm***; 
another action, or another action depending for the 15 o#* af 
same offence, in bar, lie must take care to set out in BuU ^ ,p,19r * 

V 

his plea, that the plaintiff in the other action had I 
priority of suit ; if lie does not, his plea would be held i 
bad on demurrer. ' 

" And the Record of a former recovery in ano- \ 
'* theractibn must fo pleaded, and cannot be given 
<' in evidence under the general issue on nil debet. j 

4 
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h^ 00 q istw ^ or w * iere m an ac *ion f  *• for not registering arti- 
m cles of apprenticeship according to the stamp act, 

the defendant pleaded nil debet, and upon the trial, 
he offered in evidence, a record of a recovery against 
'bim for the same forfeiture bjr another person, and so 
endeavoured to discharge himself by this, under' the 
plea of nil debet. It was insisted for him, that if 

» 

it appeared, that there was a recovery against him by 
toother person for the same forfeiture, he was thereby 
discharged against all persons, and oxtitd nothing upon 
that account, and therefore it was proper to give this 
record in evidence upon nU debet. But Eyre C. J. 
denied the record to be given in evidence, and said 
the defendant ought to have pleaded it, if he would 
take advantage of it; for if iie had pleaded it, the 
plaintiff would have been at liberty to have replied 
nul tiel record, or that it was a recovery by fraud to 
defeat a real prosecutor, which he Could not be pre- 
pared to show upon this issue. 



> 

/ 



' ik As therefore where two actions may be pending, 
" it is necessary to ascertain the priority ; if the 
" defendant pleads another action depending for the 
" same cause of forfeiture, he should state the day in 
" his plea on which the former was commenced." 

j a ck»n q. t. t. Therefore where to debt on staU 15 Car. 2. 8. the 

fm 6 * ' defendant pleaded, that in the same term, another ex- 

hibited an information against him for the same offence, 

and recovered. HDn demurter this plea was held to 



€1 
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be bad, because he did not set out the day on which 
each bill was exhibited, so that the court might judge 
of the priority. 

u This is necessary because in those cases in. which 
" both actions may have been commenced in the same 
" term, or vacation; the process, or writ if sued out 
" in term, would refer to the first day of the term, in t 
" both actions : and if sued out in vacation to the last 
" day of the preceding terra : (the teste of the writ,) 

so that there would be no way of ascertaining the 

priority, and so there could be no judgment, {Vid. 

Pie v. Cook, post 135.) Least therefore, that mischief » 

" should arise from this artificial reference, . the set 

" ting out of the actual day of suing out the process 

" is intended to obviate it." 
t 

" And first, where both actions and inform at i ens 
" have been commenced in term." 

In this case, which w£s w information for usury, the Hutchin80n v> 
memorandum was generally of Michaelmas tetm, and ™°mas,2Le* 
of course referred to the first day of that term. The 
defendant pleaded a former information against him 
for the same offence and judgment of the same term, * 

To this there was a demurrer, and the plaintiff had 
judgment; for both informations referring to the 
same time, vi*j. the first day of the term ; if the one 
pleaded, in fact was exhibited prior in point of time to 
the other, the defendant should have pleaded, " that 
the plaintiff exhibited his information on such a day, 
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and that plaintiff exhibited another information on 
such another day in the same term, to wit, on, the 

day of and had judgment 

thereon, and this would shew the actual priority. 

<^ > 

44 Secondly where both actions to informations have 
" been commenced in the vacation, the rule is the 
" same." 

For where in this case an action was brought 

Coombev. Pit, 

s b«t. H23. for bribery, at the election for Ilchcster ; die defend- 
ant pleaded another action pending for the same of- 
fence. Both writs had been sued out in the same 
i vacation, and were of course both tested as of the 

last day of the preceding term, Trinity 3 Geo. 3 ; 
and both returnable on the first return of Michaelmas 
term; but in fact, the latitat in the present suit 
had been sued out two days prior to that in the 
other. The plea was held to be bad ; for to have 
made it good, the defendant should have shewn 
that the right of action had attached in some other 
person before the present action was brought, for 
which purpose the very day of wing out the first 
writ ought to be shewn. 

" And the necessity of thus setting out the actual 
" commencement of the suit, will appear from this, 
" that if both actions are brought or informations 
" exhibited on the same day, neither party can have 
" judgment. 
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This was a case in which Pie an informer, exhibited £ e . *;£ oke * 

'* Ho». 1*8« 

an information against Peter Coke, clerk, for taking 
farms. And # was moved by serjeant Button, that 
another information was exhibited by another in- 
former, for the very same offence, and that both 
were exhibited on the same day ; so that there was no 
priority to attach the right of action in one more 
than another, and therefore the court advised him to 
plead the truth of the case, for it was sufficient to bar 
them both y inasmuch as there being no precedency of 
suit to attach it in either, the court could give judg- ' 
ment for neither. 

I a 

" It is therefore necessary to attend to what shall 
" be held to be the commencement of the suit or in- 
" formation, from* which time, priority shall be said 
" to attach to it." 

With respect to informations, it it, said in this case Re g . y . hm** 
that immediately when an information is brought into Cra Eli2 * *** 
court it is entered of record, and it shall be then 
said /to be depending, though no writ of process be 
sued out upon it. 

" So that the exhibiting of the information, is deenv 
" ed the commencement of that form of proceeding, 
" though no writ or process be sued out on it v and 
" may be so pleaded. 

" Where the processs is by action, the day of sueing 3 Barr 
" out the writ is the commencement of the suit." 



136 PLEADINGS ON PART OF DEFENDANT IN ACTIONS 

^"rrjJ*?*' But the writ must be regularly continued, for as 

ford, 6 T. Rep. . 5 J » 

•"• . the defendant may not have been served with the first 

writ, and an alias or pluries have issu#; with which 
the defendant may have been served ; if the pldintiff 
wishes to avail himself of the first sued out writ, 
he must shew it regularly returned, so as to warrant 
the alias or pluries. 

And although the action or information being so 
depending, that is, commenced, will be sufficient to 
entitle the defendant to his plea ; yet he should further 
aver it to be for the same offence. 

4 

/ 

u But though the first action or information be 
" laid upon a day different from that on which the 
" second is, that is not conclusive, but the defend- 
" ant may still plead that the offence was the same, 
" and have the benefit of his plea." 

The Queen v. For whtfre in an information on the statute 5 Ed. 

Eiiz. an. 6. c. 7. for buying of wool contrary to the statute ;, 
the defendant pleaded as to all except 50 stone; not 
guilty; and as to th.it 50 stone, he pleaded, that 
there was an information depending against him for 
it In the common bench, at the suit of one Lewis ; 
and avers, that they are for the same offence and de- 
mands judgment, if as to them he shall be put to 
answer. And it was demurred in la\f , that the plea 
was bad ; for that the information then before the 
court was for the buying of wool on the 21st of 
November, and the selling of the same on the sixth 
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of May of the same year whereas the information in 
the common bench was, for a selling on the sixth oj 
July, and so cotifld not be intended to be the same offence, 
and though the defendant had averred it to be the 
same offence, yet > the averment is immaterial where 
it appears to the court, that k cannot be so, being at 
several days. But the court held the plea tocbe good *" 
bv*reason of the averment ; for otherwise, by a Jplse 
swpposal of the day when the offence was committed, 
the defendant would be put to double trouble — so it 
was adjudged for the defendant, 

5. " A release is a good plea in bar to an action on 
"a penal statute ; but it must be a bona fide release 
" either from tM party grieved, or from the informer 
u ina former suit after conviction." 

• •■• ' \ • ' 

But although the king has an interest in the pe* i*Co.6&.b. 
nalty , where the action is by an informer, tarn pro 
domino regi quam pro se ipso, yet the king cannot re- 
lease such action, for the informer has an interest, and 
the king cannot release it. But the king may release 
before action brought, and it shall be a bar against ev- 
ery one. 

I 

As in this case, which was an information upon the streuonv.Tay 
statute of usury, tarn prose ipso quam pro Regina, and lor > CroEU38 ' 
the Queen's attorney entered a non vtilt prosequi, and 
this was now pleaded in bar ; but it was held to be no 
bar to the party, for as the law gives him the moiety, 
the Queen cannot discharge it. 

20 
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Haii y. Ham- 6. « ft sometimes happens, that the statute gives the 

day, 11 Mod. * * . . ° 

m *« forni bf the plfca ; when that is so, the words of the 

" statute must be followed in the jflea* 

?o H » 6 ;? ^ 7. "If the action be against more defendants than 

* Koll.Ab. 7U7. V 

° one, they ought not to plead jointly, " that they are 
" not guilty." But either severally, or that neither 
" they nor any of them are guilty/' 

Barnard v.Gos- This rule applies when the offence is in its nature 
*2t N * Rep ' suc ^ as ma y ke committed by many ; but where it is 

otherwise, no action can be sustained at all, and the 

defendants . may demur to such declaration. As 
4 where it \yas a joint action against two proctors for 

not taking out their certificates, thd action was held 

not to lie. 

8. " An attorney may plead his privilege in abate - 
nluZ\l Nets, ment to an action at the suit of a qui tarn informer for 
tw V ' a penalty, who sues by originate-But not whpe the 
whole proceedings are at the suit of the king only." 

Of the Replication, 

1. "If the penalties given by Statute are sued for 
"by information qui turn ip Westminster-hall ; as 
" they are properly made by the attorney general, 
" if thefre is a special plea to sueh informations, the 
" replication is properly made in his name ; but such 
" replications to suits at the assizes, are properly 
" made in the name of the clerk of the assize. 



i l Co. 65. 



But if to ah information qui tamxht defendant pleads 
a special plea, and the attorney general will not reply 
to it, the informer may. * 



\ 



TO 4yE€0VER PmjLLTlE^ ON VERM, flgfKJffS. 1 $0 

And there js a precedent to be f<^i$ in t^ie co. Ent. 371. 
margin, «of a demurrer by the informer only, to £ plea 
in bar, to an information qui tarn, without mentipn- 
ing the attorney general. 

But in actions, the replication is by the qui tarn 
plaintiff himself. If the defendant's plea goes to the 
country, it is, " and the said A B, who sues as 
€i aforesaid, doth so likewise." If the defendant's 
plea concludes with a verification, to which the plain- 
tiff is to reply, and his replication goes to the county, 
it concludes, " and this the said A B, who sues as 

* 

" aforesaid, prays may be inquired of by the country." 

2. It is enacted by stat. 4 H. 7. 20. " That if 
any person sue with good faith any action popular 
and tjae defendant plead any manner of recovery of 
" action popular, in bar of the said action ; or else 
" that he, before that time, barred the plaintiff in any 
" such action popular, that then such plaintiff, with 
u good faith, may aver, that- such recovery or bar 
" were by covin ;. and jf such collusion or covfn so ayer- 
" red, be lawfully found, such plaintiff shall recover, ' 
" &c. and the defendant condemned of covin orcollu- 
« sion, as aforesaid, shall have two years imprisonment, 
IC &c. and that no release of any common person to any 
i€ such party, whether before or after any action popu- 
44 lar, or indictment of the same had, or commenced, N 
" or made, pending the said action, shall be any wise 
" available or effectual to let or surcease the said action, 
"indictment, process, or execution, provided always, 



u 
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; ' That no plaintiff or plaintiffs be received to aver any 
" covin in any action popular, or where the point of 
" the same action, or else the covin or collusion, have 
" been once tried, or lawfully found with the plaintiff 
' " or plaintiffs, or against them, by trial of twelve men, 
' " and not otherwise, 
- « 

mow. 4fr, so. This replication being given by statute, the repli- 
cation may be in the words of it, " that such recovery 
wate by covin, ^without shewing, wherein the covin 
consisted, otherwise such general pleading would be 
bad. 

8. Of the Evidence. 

1. On the part of the plaintiff. 

1. The rule of evidence, that the proof of the 
affirmative averments of his declaration, lies on the 
- plaintiff, applies here as in other cases of actions tried 
at nisi prius. The plaintiff affirms, " that the de- 
fendant broke a certain statute whereby he incurred a 
penalty, for which the plaintiff sues;" to entitle him 
to recover, he must prove the fact of the commission 
of the offence, and then the law attaches upon the 
remedy. 

But in some statutes, where there are negative pro- 
visions, there is some doubt, whether the plaintiff is 
not bound to give some evidence, at least of some pro- 
bable ground to shew that the defendant was guilty, 
by producing, some evidence, from whence , an in- 
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ferencc to that effect may be drawn. As in an action 
for killing game, not having a certificate, though the 
production of the certificate by the defendant would' 
at once decide the affirmative of the question, that 7 he 
had one, yet it has been 'doubted, whether the plain- 
tiff should not show some presumtive evidence, that 
the defendant had not a certificate, by shewing that a 
search had been made at the proper office, where cer- 
tificates of that description are entered, and that none 
was found, there being a provision in the act to that 
effect. 

So in an action against an attorney for practising 
without having tiaken out his certificate, whether a 
similar search ought not to be at the stamp office, 
where the names and place of abode of all certificated 
attornies, are directed to be entered. 

i 

It is safe so to do, although it is in practice, par- 
ticularly in the case of actions on the game laws, 
not strictly attended to, 

2. " The plaintiff must be prepared to prove that 
" the offence was committed in the proper county 
" where the venue is laid." 



<« 



This is pursuant to stat. 21 Jac 1. ch. 4. which 
enacts, " that if on the general issue, the offence 
" be not proved in the same county in which it is 
" laid, the defendant shall be found, n<jt~guilty." 



\ 
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Torey v. Pai- And in this case,, which was an action under stat, 

mer, sittings 

after hu. 1812. 5. Eliz. for following a trade, not having served an 
apprenticeship* The plaintiff having closed his 
case, but omitted to prove the offence committed in 
Middlesex, lord Ellenborough refused afterwards 
to allow him to give evidence of it, although in fact he 
was prepared to do so. 

• 

3. " Where the statute giving a penalty, directs 
the action or information to be brought within a 
given time, the plaintiff must shew, that he brought 
* his action within that time, or he will be non- 
u suited. And, though it is usual so to aver it in 
" the words of the statute, it seems to be sufficient to 
" give evidence of it." 






tee* ciark, For where in this case, which was an action of 

1 East, 333, tc 

ante 103. debt on. the game laws, (vide case stated ante 103) 
the offence was in the declaration stated to have been 
committed within six calendar months before the 
action brought, whereas the statute requires it to 
be brought within six lunar months. Upon error, 
this was assigned as one of the causes, but the court 
overruled as surplusage. And on that head, lord 
Ellenborough says, notwithstanding the allegation, 
that the offence was committed within six calendar 
months, Sec. ryet, if it were not committed withinthe 
time prescribed by the statute, before the commence- 
ment of the suit, the plaintiff must have been non- 
suited ; and Mr. Justice Lawrence adds, (i the time 
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having lapsed ; would be good evidence for the de- 
fendant, on the plea of nil debet : the argument 
goes, the length of assuming, that if Ho time what- 
ever had been alleged, it wonld have been suffi- 
cient for the plaintiff at nisi prius, to have proved 
the offence committed at any time before action 
brought, which cannot be pretended," — which latter 
words seem to indicate that the offence must be 
proved to have been committed within the time pre- 
scribed by the statute. 

u And as^the suing out of the writ is the legal 
" commencement of the suit, if the time does not 
. " appear by. the record itself; as the writ itself is the 
u only evidence of the time of its being sued out, the 
" plaintiff should always be prepared with the writ, 
" to give evidence of that feet, and thereby to ascer- 
" tain the time." 

u And that writ the plaintiff wiH be allowed to 
u show at any time during the trial." 

For where in an action for usury, tile bitt was not Maugham q.t. 
filed within the year, and the plaintiff's counsel did Peake^p. 
not produce the writ, a part of their evidence to show Cas * 163 * 
the actual commencement of the suit. Upon objec- 
tion being taken on that account, the plaintiff's coun- 
sel offered to produce the writ to show that it had, 
which was objected to as coming too late after objec- 
tion taken on that account. But lord Kenyon allow- 
ed it to be then produced and given in evidence. 



. * 
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Siw.dtede ^d *f i* was aft dias or a pluries, which appear to 
t. Rep. 618. ^ out Q f t j mc ^ t [ 10U gi l ^ g rst ^yrjt 1^^ \^ tn j n ^me, 

and so would have saved the limitation, the plaintiff 
should be prepared with the first writ, and shew that 
it was regularly returned, in order to warrant the alias 
or the pluries. For, if the first writ be returned, and 
the return duly entered of record, continuances^ may 
be entered at any time afterwards* 

/ 
The necessity therefore of having the writ in court 

should always be attended to, as well on account of the 

general limitation of all penal actions, as where there 

is a limitation in the statute itself. 



va. Fredcx- 4. cc Where a part of a penalty is given by sta- 

u<*up,ante. " tute to the poor of the parish, wherein the 

c f offence is committed ; the offence should be proved 

" to be committed within that parish J 



*> 



t Bae, «. 5. Where a penalty is given for continuing a prac- 

M tice for a certain time (as for following a trade for ex- 
" ample,) or for not doing such an act within such a 
" given time, and which is so set out in the declaration 
" or information ; the evidence must bring the offence 
€i within that time, or some part of it. 

S 

to*. v. Taylor, Therefore in this .case,. which was an information 

fictrfvLcnt Ass* 

1776. conm for following the trade of a tanner, not having served 

BUekstone J. . . • 

cite* . i B»c. an apprenticeship-; the evidence did not specify the 

Ab. Tit. Action # •»•*• i • f • rr«i • * n 

vu t»m, 63. time as laid in the information : The judge therefore 
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directed the jury to acquit the defendant* and he was 
acquitted accordingly. In this case, the prosecutor 
having closed his evidence, the judge refused to let 
him supply the defect, it being a prosecution not to 
be encouraged. Vid. ante page 142. 

" The time therefore laid in the declaration is so 
"far material, that the plaintiff must make his evi- 
u dence correspond with it ; but he is not bound to 
" prove the whole time there laid, but shall recover, 
" as far as his evidence goes, within the time so laid 
"in it." 

For where, in an information qui tarn, the infer- ^^^ 
mation went fear penalties under the statutes for not Cro - Jws * 529 - 
going to church, &c. It was laid, " that the defend- 
ant from the 10th of September 15 Jac. unto the 9th 
of September 16 Jkc. 1. (being 13 lunar months) did 
not repair to any chuf ch : wherefore the plaintiff de- 
manded 220/. fof eleven months. And upon issue join- 
ed, it was proved generally for the plaintiff, that the 
defendant was absent from church for a great part of 
the time ; and it was move$ in arrest of judgment, 
that the information was bad for the uncertainty ; for 
the offence was alleged to be from the 10th of Sep- 
tember 15 Jac. 1. to the 9th of September 16 Jac. I. 
being one year except one day, and the plaintiff de- 
manded but for eleven months, and it did not appear 
for which of the said months the penalty Was demanded 
—-SednonpUocatur. For although he did not demand 

31 * 
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so much as he iftight, yet it was well enough, and for / 
the advantage of the defendant, and the recovery- 
should be intended to be for the eleven months when 
he was first absent, and the addition of more time was 
not material : and it was said to have been so adjudged 
in the case of an information for following £ trade. 

Dormer t. * The same point had been decided in this case on 
eux. 835. another statute. And so in this jn^ctice, as has very 
frequently occurred, in actions brought on the 5 Eliz* 
against masters for employing journeymen who have 
not served ag apprenticeship ; in which, although it is . 
usual to go for all recoverable penalties, that is, for 
twelve months, the plaintiff recovers only for such 
month or months as he can fix the defendant with. 

v««. ▼. An* 5. " Where the offence is founded on a contract 

% roii.aLVo7J " contrary to a statute, the contract must be proved 

' " as laid. As in the case of usury, the contract on 

" which usurious interest is taken must be proved con- 

" formable to the declaration." 

Of the Evidence for the Defendant. 

1. It has been already observed what the defendant 
may give in evidence under the general issue. Fid* 
ergo ante 127 \ 128. 

2. The; rules as to parol evidence apply here, as in 
other cases; and in like manner, where the issue is 
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V 

on matter of record, it must be tried by the re- 
cord. 

"•"■»■ 
. • • • \ 

i This evidence occurs on the plea of " a former v »* tm's p* 

600. 3 Ed. 

recovery lor the same offence," in wbich the priority 
is ascertained by the record ; *md this is done where 
the issue is null tiel record, by an exemplification of 
it under the great seal. 

* 

" And it should seem, that if the record substan- 
" tially proves the plea, which it is brought to sup- 
" port r a variance in a part not material to the issue, 
".wilt not vitiate." 

r 

For where to an information against the defendant ^^^^ 
for non-re$idence, the defendant pleaded another 
information exhibited there 28 April, 14 Jac. 1, for the 
.same offence ; upon null tiel record and issue thereon, 
it appeared in evidence that the information pleaded ~ 
.was exhibited *on the 29th~of April in the same year, 
and -was for the matter right ; wherefore judgment 
was given for the defendant, notwithstanding the va- 
riance as to the day, 

3. "A saving clause in an act of parliament 
" passed subsequent to that by which a penalty is 
" given, and by which clause an exemption is given 
4i to the defendant, cannot attach upon an action then 
" brought, unless that which is to be done to exempt 
" the party from the penalty could be given in evi* 
" dence for the defendant." 



/ 
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jeftS&BwT ^ or w k crc m ^ m** * 1 °f <Wb* for the penalty for 
W°- not paying the stamp duty on an indenture of ap* 

prenticeship, and a verdict for the plaintiff; the cause 
was tried at the sittings after Easter term 1769, and 
on the 14th of June following the court was moved* 
that the plaintiff should be restrained front entering 
up his judgment, bn the ground that by a statute then 
lately passed, 9 Geo. 3. ch, 37* $ 4. persons who had 
incurred the penalties, by paying the duties and bring- 
ing in the indentures to be stamped, on or before the 
first nf September 1769, should be discharged from 
die penalties then incurred : and the application then 
stated, that the defendant since the verdict, and be- 
fore the 1st of September, had paid the duties and had 
the indenture stamped. But it Was decided, that by 
bringing the action aright vested in the plaintiff; that 
the legislature never intended to deprive him of it, 
and that the statute only applied to future action^ 
which were commenced after the duty paid, so that 
(he payment could be given in evidence at the trial. 

M^'f 6 ^? 4- " Where part of a penalty under a penal statute 
atG*Hai?Buu " S ^ to a c *ty or town corporate where the offence 
m. p. 1M. « j 5 committed, freemen or their wives cannot be 
u witnesses." 

V 

4. Of the subsequent Proceedings, the Ver-r 

diet, Judgment, and Costs, 



v 



\ f Of the verdict and judgment, 
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1. If several persons arc jointly charged for an Van* v.Austi* 
*». . . . , . . L * ne ^ 9 - 

otteaoc against a statute, which may in its own nature 2 hoilao. 707. 

% • 1 ' 1 • 1 ^ B*a* Abr. 6fo 

be committed by a single person without the concur* 
rence of any others, some of them may be acquitted and 
some be found guilty [as for killing an hare, Hardy* 
tnan V* Wliimktr* 2 East 573, ante 66]. For though 
the wfcrds of the information are joint, yet in judg- 
ment of law the charge is several against each de- 
fendant. 



Ibid. 

So if one only be informed against, as for having 
offended oftener by a repetition of the same offence : fpr 
having committed an higher offence than is proved ; as 
for having absented himself, for example, from church 
for ten months, when lie has only absented himself for 
eight : for engrossing a 1000 quarters of wheat, when he 
had engrossed 100 only. He may be found guilty to less 
than is laid, that is guilty as far as is proved, and not 
guilty as to the rest [as in Parker v. Sir J. Curson, & 
ux. ante 146] ; for such offences are in the nature of 
trespasses,/ which it is sufficient to prove for any part : 
but where the offence is founded on a contract? it 
must be proved as laid, as in the case of usury. 

2. " So if a declaration or information, contains se- L 

" veral offences against a statute, some of which are | 

4i well laid, and others defectively, yet the plaintiff i 

u or informer may have his judgment for so much as f 

-"is well laid" ] * 
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woodr- — As where in debt on statute, for usury, the decla- 
ration stated in some counts that the defendant ror* 
rw/tf /y, &c. lent 40/. and iti others that he lent 20/. but 
did not say corruptly, which was as to those couats ad- 
mitted to be bad ; and upon nfi <fe&*f pleaded j there 
was a verdict for tbfc plaintiff '':• It was moved iba$ 
the plaintiff shoulcf not have judgment f« , wy of 
those sums; but the court held, that for what was 
good the plaintiff should have judgment, though for 
the other part he could not have judgment, being de- 
fectively laid. 



And note, that though the king cannot be non- 
c». ibid. suited in any information or action where he himself 
is sole plaintiff, that does not extend to the case of an 
informer or quLtam plaintiff, though he sues for pe- 
nalties in which the king has an interest or share, 
&nd by the nonsuit of the qui tarn plaintiff, the suit is 
at an end with respect to. the king. 



3. When by a statute the offender is to forfeit such 
iAnd.139. ho. a sum to be divided into three parts, whereof one shall 

lRoU.Ab.102. . , . i ' . *. ', i i 

go to the king, one to the informer, and the other to 
the poor, and that if the defendant be convicted, if he 
does not pay within such a time, he shall be com* 
mitted to prison " the judgment may be general, 
that the king or the informer may recover the whole, 
without mentioning how it shall be distributed, or that 
the party be imprisoned for non payment. 



- t 
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» 

But if on an information so founded, the judgment 
be, that the informer shall recover the whole of the 
penalty without mentioning the king, that is wholly er- 
roneous. 



u 



" But on an information in which the whole pe- 
nalty goes to the king, and a judgment be given that 
one moiety shall go to the informer and the other to 
" the king, it is erroneous only as to the awarding how 
" the penalty shall go ; but the judgment as to the 
" forfeiture shall stand, which entitles the king to the 
"whole." 

» 

Therefore, when the plaintiff exhibited an informa- JJ25&i£ 
tion in the court of exchequer for importing tobacco ^ l05 « 
contrary to the stat. 12 Geo. 1. ch. 28. and the seizure 
was alleged to be to the use of the king and of the 
plaintiff, whereas the statute gave no part of the seizure 
to the plaintiff; and it was moved to arrest the judg- 
ment on that ground, that the informer having deman- 
ded a moiety, where the whole is given to the king, 
the whole judgment was bad ; but the court held that 
the king should have judgment for the whole. 

4. u If several breaches of the same statute are laid 
" in the" same information, it seems that there shall be - 
" a verdict for one penalty only." 

For in an information for seducing artificers, the ^ jJJiSs^ 
defendant was convicted of having solicited four arti- 2b^ ed4 * UT " 



*** 
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solved that a writ of error would lie, for the king 19 
not properly a> p^rty, though he is to have part of the 
fenalty. 

Of the Costs. 

m 

m 

1st. Of costs to the plaintiff.. 



Baton T,B«rker, 
I Vent 133. 
i Lotw. 900. 
3 Ler. 374, 

So *&u. 



L " An informer or qui tarn plaintiff can in no case 
? have his costs,unless they are expressly given to him 
i by the statute enacting the penalty, or some other. 
' For he cannot have them by common law, which, 
c in no case gives costs, nor by the statute of Gbu- 
1 setter, for that only gives costs whei* damages are 
 given } and as in debt, damages are given for th^ de- 
1 tention of the debt ; and no debt can be said to be; 
'* due to a qui tarn plaintiff until recovered by ver* 
'< diet, he can therefore have no title to damages." 

In most of the modern statutes by which penalties 
are given, the costs are generally given also* And 
few modern penal statutes will be found, in which 
the clause giving the form of proceeding by action of 
debt or otherwise does hot say also, " with full costs 
of suit." Whenever therefore an action is about to 
be brought on any penal statute, the statute should be 
looked to, as unless they Ure given by the statute, a qui 
tarn plaintiff can recover no costs. 

* A distinction was however always taken in the 
case of the party grieved; for as he does receive a 
damage, by breach of the statute, and the penalty is 
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given to him as a recompense for the injury he h» 
received; if he was to receive the penalty only, 

# ' r * Cro. Car* SCO. 

without his costs, he might not in most cases receive 
any recompense at all, as the costs might exceed the 
penalty. 

» * 
The first case which I find on the subject was this— 

It was a writ of error from a judgment in C. .B. in »te, cro. car. 
debt, on the stat. 1 & 2 Ph. &M. against the defendant **' 
for takihg an irregular distress, for which there is ^ 
penalty of 5/. given. On nil debet pleaded, the jury 
found a Verdict for 5/. and they assessed damages at 
£cf. and costs 53$. and the court increased the costs 
to 11 and the judgment was, " that he should have 
tmt tot the Said SL and the said damages and costs, 
*rid the defendant be in miscricordia." /the er- 
ror assigned was, that ho damages or costs ought to 
be given, because it was* penal statute ; aad the fe- Pim^r* cue, 
Aalty being given by the statute, he ought not to havfl S? 11 *. • 
iny costs or damages, but the penalty only* and jP& 
ford's case was cited. But all the court resolved 
that the judgment was good and ought to be affirmed* 
fbf -when a statute gives a penalty certain, and gives an 
action of debt, there if the defendant doth not pay 
it on demand, but enforceth the party into a suit, and 
he recovers by action of debt, he shall have his 
damages, because the defendant did not pay the duty 
due by the statute, on demand, and he shall' also re- 
cover his costs, for otherwise he should be at a loss, 
fo expend more than he recovers, which the statute 
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never intended. But when the duty is uncertain* as. 
to recover treble damages, for example, under stat.. 
''" of Edw. 6. for not ^setting out tithes, there the duty: 
being uncertain, the statute intended to give the treble 
value only, and not costs. 

% The law as laid down in the last case, is too gene- 

ral, that in all cases where the penalty is certain, the 
plaintiff if he recovers shall have his costs; for it will be 
found to be confined to actions by the party grieved^ 
for though this case does not in terms express the 
v ground of the decision of the court to be, that the 
action was by the party grieved, yet it evidently was 
so, as it was by the party whose cattle were taken as 
a distress, and against the wrong doer. But that that 
was the ground, will appear from the following case, in 
which die doctrine is adopted. 

duS/s2fc '* was *** act * on °f debt upon the stat. 5 Eliz. 9. 

**• for not appearing on a subpoena, ad testificandum, 

and the plaintiff recovered and had a judgment with 
costs of suit ; upon error brought for that cause, the 
x court resolved, that where a statute gives a certain 
sum to the party grieved, he shall have his costs, be- 
cause he had a right of action antecedent to the bring- 
ing of it. But where a sum certain is given to a 
stranger, as where it is " to him who will sue for it," 
he shall not have his costs ; for till he commenced his 
action, he had no right of action in him, and the judg- 
ment was affirmed, vid. Hutt. 22. 1 Lutw. 201, cited, 
and the rule is there given, viz. 
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" That no costs in a popular action shall be 
-" given (to plaintiff), whether the penalty is certain 
" or uncertain ; but where there is a certain penalty^ 
" end given to the party grieved, he shall have his 
"costs." 



10. 
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And upon that principle, where the action was ward ▼. sneii 
under the habeas corpus act, for the penalty of 100/. 
for not giving a copy of the commitment, the plain- 
tiff was held to be entitled to full costs. 

" The ruk;, however,, as last laid down^ confining 
" the case of costs to the plaintiff, where he is the 
party grieved, to those in which a certain penalty is 
given, seems now not to be the. law ; but that in 
" all cases whatevjer, whether the penalty is a sum, 
"certain, or is given in the form of damages, he 
" shall have his costs. See the opinion of J. Ashurst; 
" in 2d term rep. 154, who says, where a -statute 
" gives accumulative damages to the party grieved; 
*' it is not a penal action, for in penal actions no 
" costs are allowed ; but if the action be drought by 
" the party grieved 9 he is entitled to his costs" 

' >  • 

And the rule is laid down more fully in the fol- 
lowing case : viz. 

" That in every case where, by any act passed 1 
"since the statute of Gloucester, an action is given •■ 
'* to the party grieved, he is entitled to his costs." 



\0 



if i op *h« costs ftr" ac*»jm *m 

Tytc t. oiode As where the action wa§ brought by the party 

fealt.7T.Rcp. / _ _.. ~ / ; ■- • 

*OT. grieved, on the stat. 29 Eliz. ch. 4. against the she- 

riff, for taking mofe, as poundage, on an execution, 
than the statute allowed, viz. 15s*, for which the 
statute gives treble damages, and the plaintiff had 
a verdict. It was moved, for the defendant, that he 
should not have his costs, they not being given by the 
statute itself, nor by the statute of Gloucester, and the 
rule in .Pi^rd** case, 10 Co. 116, was, "that where, 
either before or by the stat. of Gloucester, the plaintiff 

( could not recover damages ; if a^ subsequent statute 

gives damages in new cases, there the plaintiff should 
not recover costs, for the act creates and givesf & re- 
eoitfpense, where acme befote was given." That that 

1 was the case here, as there was no remedy for taking 

any sum for levying an execution by the sheriff 
before, or by the slat, of Gloucester y but the damages 
Were first give* by stat. 89 Eliz. for disobedience of. 
that statute which had regulated the fees or poundage 
to be taken by the sheriff. But the court disallowed 
die distinction taken, and held in conformity to the 
cases cited for the plaintiff, that the stat. 29 Eliz. 
having given an action to the party grieved for his 
damages, by reason of the extortion of the sheriff; 
that that entitled him to his costs. 

s 

cre«w*ii ▼. ^ n( * u P on * e samc P« nc ipte where the action was 
e t.^355. ^ thc P firt 5 r g" e vedt to recover damages against the 
m Sedgwick sbcriflE » m fe* the stat * 2S H - *• <*• #- for not taking 
,v. Kichard«on. bail pursuant to that slat., for which the stat. eives a 

latw. 197. ' « , 
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penalty of treble damages and 50/., half to the king, 
and half to the informer, and the plaintiff recovered, 
lie was held to be entitled to his costs. 

So when the action was against die hundred upon wwb^Hai, 
stat. 1 Geo. 1. ch. 5. 5 6. by the party whose house 
had been demolished, and the plaintiff recovered, 
it was held, that the statute having given damaged v 

against the hundred, t Jiey were liable to costs. 

5 # "But where a statute prohibits an adt,-«ul 
" gives damages for the violation of it, with costs, 
" it does not take away the judge's right to certify, , 
" in order to deprive the plaintiff erf them." 

This was an action on the case, founded on wiUiam8 v . 
Stat. 34 Geo. 3. ch. 23. for pirating a print used by 5Sun?m 
callico printers, of which the plaintiff was the pro- . 
prietor; die jury found a verdict for the plaintiff, 
with 1*. damages. The judge certified, on the back 
of the record, that the damages did not amount to 
40*., and the prothonotary refusing to tax the costs, 
it was moved, that he should be ordered to do so 
— The statute gives the plaintiff such damages a$ a 
jury shall assess, together with the costs of suit 
The court notwithstanding those words, held, that 
the judge had a right to certify ; for that an action 
would have lain on the prohibitory part of the statute, 
so that by giving damages, costs would have fol- 
lowed ; and therefore it differed nothing from other 
eases of actions tbr damages in which the judge 
could certify, 



160 ^ OF COSTS IN ACTIONS FOR 

It is however observable upon that case, that it was 
an action on the case, and not in debt, and is die first 
1 case of the sort. 

8. Of Costs to the Defendant 

r « ' 

It is enacted by stab 18 EI12. ch. 5. ( a. jnade per* 
lo^SM" pctual by stat. 27 Zliz. 10. " That if any informer or 
EUz * 10 " plaintiff on a penal statute shall willingly delay his 
" suit, or shall discontinue, or be nonsuited in the 
same, or shall have the trial or matter passed against 
him therein by verdict or judgment of law, that 
,then in every such case, the same informer or plain- 
tiff shall yield, satisfy and pay unto the defendant 
therein, his costs, damages, and charges, to be as- 
signed <by the court in which the same suit shall be 
" attempted for the recovery and execution of Which, 
every such defendant shall have his remedy by ca. 
sa.ji.fa. fc? elegit^ as in other cases of execution." 



u 
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And by the same statute it is further enacted, § 6. 
$ that the act shall not restrain persons certain, or 
" bodies politic or corporate, to whom or to whose 
" use any penalty, &c. shall be limited or granted, and 
" not to a common informer, but they may sue and 
" inform as before.— Nor officers who ex officio might 
" exhibit informations. 



' " From the decisions which have taken place on 
" this stat. it should seem that it was intended to apply 
" to every case in which an informer or qui tarn 
" plaintiff fails in his suit. 9 ' 
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1. "It therefore is not confined to cases, only in 
u which if the informer or plaintiff recovered the 
"penalty, he would have his costs, and so ought td 
€t pay them." 

For it was held in this case, that though the Rexv.Seymour 

. . M. 8. Geo. 2, 

plaintiff if he had recovered would not be entitled to Bull. n. p.194. 
his costs, as in actions under stat. 5 Eli*, for follow- 
ing a trade, not having served an apprenticeship : 
yet that he should pay costs if the verdict be against 
him. 



2. " Although the information be preferred, Or the 
" action brought, so, that the informer or plaintiff 
" could not recover the penalty, by reason of the 
u court not having jurisdiction, or the statute being 
€i expired, so that he of course must fail- in the suit : 
c< yet shall he pay costs. For it is not necessary that 
" the judgment should be on the merits^ to'give the 
" informer or plaintiff tide to costs. 



k. ' 



As where on an information for non-residence pre- Garland q. t. v. 
ferredat the assizes, which on demurrer was quashed, 10?. 
the assizes not having jurisdiction ; the court made 
a rule on stat. 18 Eliz. 5. for the prosecutor to pay 
the costs. 



So where Pie Exhibited an information upon stat. Pie* case, 
35 Eliz. for converting a house in London into many 
dwelling houses, and on not guilty pleaded, the de- 
fendant was found guilty. Upon a motion in arrest 

23 
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of judgment on the ground that the stat. 35 Elizr. 
had been discontinued by stat. 43 Eliz., so that there 
was no such stat. as 35 Eliz ; the defendant had 
judgment that eat sine die : and the question was 
whether the defendant was entitled to his costs under 
stat. 18 Eliz. several objections were taken, 1st. That 
the stat. 18 Eliz. did not extend to penal statutes in 
esse when it was passed ; but as to that it was adjudged; 
that the stat. 18 Eliz. was a perpetual direction to all 
informers. — 2. That if there was no statute there 
could be no informer, and so not within the words of 
the stat. 18 Eliz. — 3. That here the informer had 
had a verdict, and that there was no judgment 
against him, it was that the defendant eat sine die, 
which is only an exception in stay of the judgment. 
There was, in this case, a difference of opinion 
among the judges, but it was held by lord Hobart 
and Just. Button, that the defendant should have his 
costs, for the statute was made for the ease of the 
subject, and for avoiding vexatious suits,* and they 
were equally so, whether founded on such a statute 
as this, or not; where the defendant was so dis- 
charged, it was the same as discharged on a plea of 
not guilty. 



u 



It is said in the last case, that the stat. 18 Eliz. 
" was a perpetual" direction to all informers, and it 
<c has therefore been decided to extend to all statutes 
" passed since as well as. to those which passed be- 
"fore." 
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As where in an action brought under stat. IS Car. wmi»m* «*. t 
2. ch. 8. for a penalty against butchers selling live cat- L 392! and * 
tie, the plaintiff was nonsuited, and on that, a question ** * 
for costs was raised, whether the stat. 18 Eliz. 5. ex- 
tended to forfeitures and penalties enacted since it pas- 
sed, by subsequent statutes, and the court held it did, 
and the defendant had his costs. 

So where in an action for killing game, and the Law q. t. v. 
defendant had judgment against the plaintiff for w. 
want of a replication, he was adjudged to be entitled 
to his costs ; the same objection being taken as in the 
last case. 

3. " It makes no difference as to the defendant's title 
"to costs, whether the statute gives the whole penalty 
" to the informer or a part only ; he is in both cases 

" equally entitled.' * 

For where in an action q. t. against the defendant wmuntm q. i. 
under stat* 21 H. 8. 13. for non residence, and the c'owp. m 

» 

plaintiff had been nonsuited at the trial. It was 
moved, that the master should be restrained from 
taxing the defendant his costs, because the stat. 18 
Eliz. did not extend to cases in which part of the 
penalty went to the king, who neither pays or receives 
costs, so that the plaintiff could not have had his 
costs if he succeeded : but that the. statute applied to 
cases only where the whole penalty went to the in- 
former, or where he was the party grieved. But the 



s 
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court held, that though the king was entitled to a 
part of the penalty, it was not his suit, but the infor- 
mer' s y and therefore came within the words of the stat- 
ute, and they disallowed the distinction taken, and the 
defendant had his costs. 

But by star. 24 H. 8. ch. 8. " the defendant can re- 
" cover no costs of nonsuit or verdict, where theplain- 
" tiff sues to the king's use." 

Baker q . t t. Such however means, to the king's use, only : . 
Lot. 398. saik. for a qui tarn action has been held in a variety of 

G0;Comb.l39. *• # * 

cases to be the suit of the party, and not of the 
king. • 

4. " In the stat, 18 Eliz. 5,6. ante 160, isanexcep- 
" tion as to bodies politic or corporate, who may sue 
" for penalties : but to entitle them to any benefit of 
" this clause respecting costs, they must appear as 
" plaintiffs or informers themselves on record. " 

Ei<ie q . t.v. For where in debt q. t. broueht by plaintiff against 

Stephens^ Ld. Y . , / n . 

Ray. 1333. the defendant for following the trade of a ^mercer in 
the corporation of Oswestry, contrary to the statute^ 
5 Eliz, 4. and verdict for the defendant and a rule 
given for payment of costs to the defendant under 
stat. 18 Eliz., it was moved to be discharged, on 
the ground, that the action was brought for the bene- 
fit of the corporation, who it was contended, under 
that clause of the statute, were exempt from costs, 



i 
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and an affidavit offered in corroboration of that state* 
ment ; but the court held that they could not receive 
such information by affidavit, nor any thing to that 
effect which did not appear upon record, and could 
therefore look upon the plaiitfiff, only as a common 
informer, and so liable to costs. 

5. " The defendant's title to- costs, is no way 
" affected by the circumstance that he removed the 
" information from an inferior court." 

For on an information against the defendant for Qaitambythe 
following a trade contrary to stat. 5 Eliz. the de- l^n^^Ti 
fendant had a verdict, and obtained a side bar rule 
to have his costs taxed, and it was moved to set the 
side bar rule aside, and that the defendant was not 
entitled to his costs, as he had removed the infor- 
mation from the sessions. But the court seemed 
to think that there could be no doubt that the de- 
fendant must have his costs. But ordered precedents 
to be searched. 

As to Compounding Penal Statutes. 

It is enacted by stat. 18 Eliz. 5. " that no in- 
" former or plaintiff shall compound or agree with any 
" that shall offend, or shall be surmised to offend 
against any penal statute, for an offence committed 
or pretended to be committed, but after answer 
" made in court to the information or suit, nor after 
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" answer, but by the order or consent of the court 
" in which the suit or information shall be depend- 
" ing ; on pain, that whoever shall offend contrary to 
" the true intent of this statute, or shall by colour or 
pretence of process, or without process, or colour of 
any offence against any penal law, make any com- 
" position, or take any money, reward or promise of 
" reward for himself, or to the use of any other with- 
*' out the order or consent of some of his majesty's 
44 courts at Westminster % and shall be thereof con- 
" vict, shall stand in the pillory, &c. and shall be 
" disabled to sue on any popular or penal statute, 
" and shall forfeit 10/, &c." 

By stat. 21 Jac. 1. 23* all commissions, grants, 
licences, letters patent, &c. for liberty to give li- 
cence to compound forfeitures on penal statutes, are 
declared to be void. 

" The giving leave to compound Is discretional in 
the courts." 



Sr^'wal Therefore where application was made to compound 
79a a penal action at 5/. 5s. to the king, and 5/. 5s. to 

the informer, and 30/. for the costs, the court refu- 
sed it, saying it was collusive. 

m " 

/ 

wood q. t. ▼. " So where the offence is of great enormity, as 
Biack/ lLp. where it was for keeping a house for dancing, &c. as 
disorderly under stat. 25 Geo. 2. 36. the court refu- 



t 
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sed leave to compound." 
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It is however necessary in all cases to have a con- 
sent of the party suing, and of those entitled to any 
part of the penalty. It was therefore in this case re- . 
fused, there being no consent. 

Wheye the court gives leave to compound, ^IjST^buIt. 
king's moiety is paid into the hands of the master of 1929 - 
the crown office, for the king's use. 

If the defendant in a penal action, obtain a' rule Rfc* q- 1. ▼- 
to stay proceedings on payment of a sum agreed, it is Rep. wi- 
an absolute undertaking to pay x that sum, and the court 
will enforce it by attachment. 

The court will not compel a qui tarn plaintiff to £»« w q- *• T - 

. _ * * x Curry* 2 H- 

find security for costs, though he is sworn to be in- B !»°*» **• 

° 3 T. Rep. 137* 

solvent. But they will grant a rule for leave to pay 
the issue money into court. 



To prevent vexation in penal actions, the courtMoait0nq.tr. 

•11 • r /» 1 • % % Bingham, $ T» 

will as in the case of other actions stay the proceed- Kep. 511/ 
ings until the costs of a former action betweenlhe 
same parties is paid. 



_- _..»> *-• » i-.'-Xi*' 
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A. 

Action. 



^/^ 1. Where a notice or any pro- 
ceeding is required by statute, 
before any action is brought for 
a penalty, it must be strictly com- 
plied with 51 

2. No affidavit under statute, 
21 Jac. 1. is now required, that 
the cause of action arose in the 
county where the venue is laid 55 

3. Action of debt, qui tarn, 
may be sustained at the suit of a 
common informer, though not 
mentioned in the statute 56 

4. Penalties given by statute, 
are now only recoverable by ac- 
tion or information. 57 

< 5. Action qui tam, may be com- 

. menced by bill as well as by o« 

rigi'nal. 60 

6* In what cases a joint action 

may be supported to recover a- 

gainst penalty 66 

7. Action qui tam, within what 

time it must be brought 71 

3. Actions qui tam, must be 

brought in the proper county 81 

9. And if not so laid, defendant 

may avail himself of it without 

plea 81 

24 



10. And under the general is- 
sue ~ 82 

11, How the writ establishing 
a priority of tfclion is to bje plead- 
ed 133 

12» If two writs are sued out 
on the same day, no action is sus- 
tainable on either 134 
13. What is the commencement 
of an action to give it priority 135 
14* Writ should be continued 

136 
Affidavit. 

1* Where the penal statute, on 
which an action is brought for the 
penalty, , requires an affidavit to 
be made before it is brought, it 
must be strictly conformed to 52 

2. Therefore where under stat* 
ute 9 Geo. 2. ch. 22. A person 
sueing the hundred is required to 
make an affidavit if he knows any 
of the parties ; it is not sufficient 
to say that he suspects them ibid. 

3. By statute 21 Jac. 1. before 
any action brought on a penal 
statute, an affidavit is required 
that the cause of action arose io 
the county where it is brought 

53 

4. But this is a mere regulation^ 
and is now not required in action* 
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brought io the courts above, al- 
though proceedings have been stay- 
ed on motion for want of it 54, 55 

Amendment. 



in the court below, it may be re- 
moved into those above by a cer- 
tiorari 46 
WuA^tk a / >4 £ «C * hints- J(o . // 

Compounding. 



The court will allow an a 
mendment of the declaration in a 
penal action. 124 

Assises. 

When actions on penal statutes 
may be brought there 25 

/ Attorney. 

1. An attorney is entitled to his 
privilege of being sued in his own 
court, in a penal action 49 

2. An attorney may plead his 
privilege to an action qui tarn 138 

3. In actions against attorney 
for practising without a certificate ; 
What evidence necessary for plain- 
tiff 141 

B. 

Bill. 

1. Actions on penal statutes 
may be commenced by bill 59 

2. Action qui tarn may be cora- 



1. How actions or penal stat- 
utes are to be compounded 165 

2. Rules laid down 166 

3. How the penalty is to be paid 

Conviction. 

Where a penalty is given on 
conviction, but no mode pointed 
out to enforce it, it is recoverable 
by an action on the judgment of 
Conviction 10 

Corn. 

Fide Tithes.  

Corporation. 

1. When a penalty is given un- 
der a penal statute, part to the 
king and part tb the common in- 
former, except in • corporations, ia 
which case thfe penalties are given 
to them, this dees not affect the 
informer's right to bis share of the 



menced by bill, as well as by o-P cna,t y» but thc kin &' 8 on| y ,s 
~ - 2. A corporation rannot be an 

informer or qui tarn plaintiff 19 



riginal 60 

3. Party grieved might always 

sue so ibid. 

C. 



Certiorari. 

Whare an information on a pe- 
nal statufe, has been commenced 



Costs. 

1. An informer or qui tarn plain- 
tiff, can in no case have costs, un- 
less giv4n by the statute , 154 

2. This rule does not extend to 
the party grieved 154 
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3. And that whether the penal- 
ty is a sum certain or uncertain 

4. The judge may certify to 
take away the costs 159 

5. The defendant in a penal 
action in all cases, entitled to his 
casts 160 

0. Except in the cases of the 
king or a corporation 1 64 

7. And though removed by a 
certiorari 166 

County. 

1. Offences against penal stat* 
ufes to be sued only in tfte proper 
county, b/ stat. 421 Jac. 1. 4 

Page 30 and posf 

2. But notwithstanding the sta- 
tute, all offences committed in 
Middlesex may be sued for in the 
courts above 44 

Ibid. 80 

. 3. if an information is laid or an 
action brought, not in the proper 
county, defendant may avail him- 
self of it without plea 8 1 

4. Not extend to party grieved 

82 

5. Where an offence against a 
penal statute consists in omission 
only, an action for it is not neces- 
sarily to be laid in the proper 
county * 83 

6. Where the offence is partly 
committed in one county and part- 
ly in another, it may be laid in 
either 84 

7. But whe;e the inducement to 
the offence has been in>ooe coun- 
ty and the offence itself taken 
place in another, the action must 
be laid in the latter county 86 



8. The plaintiff must prove the 
offence committed within the coun- 
ty where the cause is tried 141 

Court. 

1. What is the proper court for, 
suits on penal actions 21 

2. Court must be mentioned in 
the statute 22,23 

3. Where a court of record is 
mentioned, how far confined to 
the courts at Westminster 24 

4. How far the form of the 
proceeding designates the courts 

25 

5. Jurisdiction of the courts a- 
bove, how it may be ousted by 
implication 27,28 

6. How far by stat. 21 Jac. 1, 4 

30 

7. Different cases in which the 
courts above are not ousted, are 
1st. Where the offence is not fully 
cognizable before the court below 

36 

8. 2ndly. where it cannot give 
a complete remedy 38 

9. Courts above not ousted of 
jurisdiction on statutes passed 
since Jac. 1,4 41 

10. Nor to those which passed 
before, but were suffered to ex- 
pire, and were revived by one 
passed since 43 

1 1 . Courts above may in every 
case hold plea of offences against 
a penal stitute, committed in Mid- 
dlesex 44 

Crown* 

1. Penalties given by penal sta- 
tutes, and not appropriated, go to 
the crown ? 
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2. Though the whole of a for- 
feiture under a peoal statute is 
given to the crown, if it is after- 
wards distributed in the same stat- 
ute, the crown shall not have the 
whole ' 11 

3. "When a part of a penalty is 
givep, part to the crown, and part 
to a common informer, except iu 
case of offence committed within 
corporations, the crown loses , its 
share of the penalty 13 

Customs, 



1. Penalties for offences against 
the customs, cannot be sued for 
in the courts above, by a common 
informer 61 

2. But a common informer may 
sue for them by information before 
the commissioners or inferior ju- 
risdictions 62 



3. Of suing out process to give 
a priority of action 135 

Debt. 



1. In what cases an informer 
may have, debt qui tam . 56 

2. In what the party grieved 

5J 

Declaration.. 

Fide Pleadings. 

Distress 

1. The impounding of a distress 
in different hundreds, for which. a 
penalty is given, is a joint offence, 
and though committed by several, 
there shall be but judgment for one 
penalty 70 

2. If a distress is taken in one 



3* The offence of opposing cus-jcopnty and impounded in another, 



tom-bouse officers, for which a 
penalty is given, of 60/, is a sev- 
eral and not a joint offence, so that 
each of several may be condemn- 
ed in the forfeiture 70 



D, 



l)ay. 

1. Where an offence is by sta- 
tute made to commence from a 
giyen day, it should be so laid in 
the declaration 101 

2. Not necessary iiv the case of 
an old statute 102 



the action may be laid in either 



E, 



Error. 



^C 



1. Error on a judgment on a 
penal statute, lies from the court 
of common pleas, into the king's 
bench 152 

2. And the judgment may be 
reversed in part and in part affirm- 
ed . ib. 

3. So it lies from the king's 
bench into the exchequer cham- 
ber 153 
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Evidence. 

1. The defendant may give the 
statute of limitations in evidence, 
under the general issue 78 

2. If a person is sped for a pe- 
nalty and pleads nil debit, he can- 
not under that, give evidence of a 
former recovery for the same of- 
fence 132 

3. The affirmative averments 
in plaintiff's declaration must be 
proved 140 

4. The offence must be proved 
to have been committed in the 
county where the cause is tried 

141 

5. As the action must be brought 
within a given time, the plaintiff 
should have the writ to shew the 
action brought within the time 

143 

6. Where part of the penalty 
is given to the poor of the parish, 
the offence should he proved to 
have been committed within the 
parish 144 

7. The evidence must bring the 
offence within some part of the 
time laid in the declaration 145 

8* But not bound to prove the 
whole time ib. 

9. Where the offence is founded 
on a contract as in the case of us 
ory, the contract must be proved 
sis laid 146 

10. What may be given in evi- 
dence under the general issue 

12?, 128 

11. If a former recovery for the 
same offence is pleaded, this mu9t 
be proved by the record 147 

12. Where a part of a penalty 
is given to a city or town corpo- 



rate, freemen or their wives can- 
not be witnesses 148 

13. In an action against an attor- 
ney for practising without a certifi- 
cate, search should be made at tht 
office where certificates are gran- 
ted 141 

14. So in actions for killing 
game : at the office where certifi- 
cates are granted * ibid. 

15* The plaintiff in a penal ac- 
tion having closed his case, with- 
out proving the offence to have 
beeo committed in the proper 
county, shall ,not afterwards bt 
allowed to do it 14? 

* , .Exchequer. 

1. Penalties given by penal sta- 
tutes not appropriated, are recov- 
erable in the exchequer 8 

2. In all actions on penal stat- 
utes to be sued for in the courts 
above, the exchequer is inclu- 
ded 27 

3. The court of exchequer is 
as well as the other courts ousted 
of jurisdiction by (he operation of 
stat. 21 Jac. 1.4. 47 

4. Query, of" penalties, recover- 
able by writ of Quo Minus, iu~ 
the exchequer 59 

Excise. 



1. Penalties for breaches of the 
excise laws, cannot be sued for 
by a common informer in the 
courts above 61 

2. But may by information be- 
fore the commissioners or inferior 
jurisdiction 52 
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e. 

Came. 

1. A joint action may be sup 
ported against several for selling 
game 67 

2. Where but one penally is 
recoverable 69 

3. Offence against the game 
laws, laid to be for killing game 
with an Hound is bad 100 

4. In a declaration under the 
statutes against killing game, the 
,offence must be laid to be against 
the form of the statute . lOtf 

5. Where^more statutes than 
one creating the offence,styd giving 
the action, the declaration should 
be contra formam statuiorum 111 

6. In an action for killing game, 
not having a certificate, search 
should be made at the office where 
they are granted \ 



or ham!et,it is sufficient to say that 
it was given at the next village 99 

Indictment 

1. What penal statutes are to 
be enforced by indictment on- 
ly 14 

2. Where inferior jurisdiction 
have only a power to hear and 
determine, that is, a proceeding by- 
indictment only 40 

3. And such does not oust the 
courts above of the jurisdiction un- 
der the statute %\ Jac. 1. ib. 

Inftnt. 

Cannot be an informer, or qui 
tain plaintiff 19 

Informer** 



Gaming. 

1. Money recovered by infor- 
mation for the penalty under stat. 
9 Ann, 1 4. as won at play, is only 
recoverable by an action on the 
judgment of conviction 10 

Hundred. 

1. In an action against the hun- 
dred, under stat. 9 Geo. 1. 22. for 
the penalties for setting fire to a 
house, See. it is sufficient to say 
that it was done feloniously y with- 



1. Where a penalty ,i» distribu- 
141 tec * by Statute* one part to wfaoey- 
*? <er will sue, a common informer 

may maintain an action 1 1 

2. Where part of a penalty 4a 
given to a common informer, and 
afterwards other statutes past to 
enforce the remedies for recovery 
of the penalties, and do not recog- 
nize the right of the informer to£- 
ny part of the, penalty, yet his 
right under the original statutes Re- 
main 15 

3* Where a penalty is given, 
part to the king and part to a com- 
mon informer, except where the 
offence has been committed with- 
in a corporation, in which ease it 



out saying it was maliciously andlis given to them, this does pot take 

willfully 98|away the informer's right to sue 

2. So where~the notice is requi-jfor the penalty, but the king's 

red to be given to the next village 'only ib. 
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4. Who may be a common in 
former or plaintiff qui Jam 

2, 18, 19, 20 

5. An informer, though suing 
for himself and the king, has no! 
(he privilege which belongs to (he 

-king, of suing in what court or 
place he pleases 50 

6. An informer may maintain 
an action of debt qui tarn, though 
the stat. does not mention that 
form of action. 56 

7. When the statute gives a 
power fa sue to a common inform- 
er, be may maintain an action of 
debt ib. 

8. But without that, or words 
tantamount, or an express clause 
to that effect, he cannot maintain 
an action 57 

9. An informer cannot maintain 
to information without express 
words - 57 

10. The statute 18 Eliz. 5. 
-which restrains proceedings 1o re- 
cover penalties under penal stat- 
utes to action or information only, 
applies to common informers only, 
anp not to persons or bodies poli- 
tic, having an interest in the pen- 
alty. 6 1 

11. A common informer cannot 
sue in the courts above, for the 
penalties given under the customs 
or excise laws, it must be ih thei 
name of the attorney general (proceeding by action or informa- 



tion, either in the courts above or 
below, before a justice of the 
peace, or other inferior jurisdic- 
tion, for a penalty given for a 
breach of the stamp duty laws 63 

14. Cannot exhibit an informa- 
tion before a justice of peace, for 
offences against the state lottery 
act 64 

15. But aliter for the offences 
against the statute, 12 Geo. 3. 
28 ib. 

16. The statute of limitations 
as to qui tarn actions, applies to 
common informers only 73 

17. But not to them when the 
whole of the penalty is given to 
them 74 

18. So in the case of an action 
for a false return of a member to 
parliament ib. 

19. A common informer cannot, 
sue for less than the whole pen- 
alty 119 

20. But be may sue for his ow« 
share only*, without regard to the 
king 422 

21. An informer qui tarn hat 
such an interest, that after action 
brought, the king cannot release 

137 



Information. 
1. Of the different modes of 



only ib. 

12. But he may sue by infor- 
mation, in the courts below, such 
as before the commissioners of 
veach 62 

13. A common informer can 
neither sue by action or informa- 



tion, to recover penalties under 
penal statutes 1$ 

2. If an information on a penal 
statute has been commenced in the 
court below, it may be removed 
into those abote by a certio- 
rari 46 
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3. Penalties under penal stat 
ufes are now only recoverable by 
information or action 57 

4. An informal ion will not lie 
before a justice of peace for a pen- 
alty given for any offence under 
Hie slate lottery act , 64 

5. But it will still lie for offen- 
ces against the staf. 12 Geo. 3. 
cfa. 28. in setting up illegal lotte- 
ries K 64 

6. If an information is brought 
after the year, on a statute which 
gives one moiety of the penalty to 
the king,, and the other to the in- 
former,though bad as to the inform - 
era's part, it is good as to the 
king's 76 

7. If an information is laid, not 
in the proper county, the defend- 
ant may avail himself of it without 
plea, and under the general 
issue 81 

8. What is the commencement 
of an information, so as to give it 
priority * 135 

J. 

Joint. 

1. In what cases a joint action 
may be supported to recover pen- 
alties 66, 67 

2. Joint actions will lie for kil- 
ling game 69 

3. For impounding a distress 
out of the hundred 70 

4. But not against two jointly 
for practising as proctors 67 

5. Where several are joined in 
the same action or information, in 
what cases some may have a ver- 



dict passed against them and some 
not 149 

Judgment. 

1. If a declaration charges se- 
veral offences, some Well and some 
ill laid, plaintiff may have judg- 
ment for those well laid 149 

2. How the judgment maybe en- 
tered up, where part of the pen- 
alty goes to the king and part to 
the informer 151 

3. If a writ of error is brought 
on* a judgment, it may be reversed 
in part and affirmed in part 152 

Jurisdiction. 

1. Jurisdiction of the courts a* 
hove, taken away by implication, 
in what cases 28, 29 

2. And by statute, 21 Jac. 1. 4. 

30 

3. Jurisdiction as to offences 
against the customs, excise,stamps, 
lottery, &c. &c. 

61, 62, 63, 64 

Justice of peace. 

1. Where a statute gives them 
cognizance of an offence for which 
a penalty is given, they only can 
hold plea of it 22 

2. Where a statute gives to a 
justice of peace a power of miti- 
gating the penalty where it amounts 
to 10/. and there is no such power 
in courts above, such penalties 
cannot be sued for in the courts 
above 30 
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King. 

1. Where the statute gives a 
share of a penalty to the king, 
though the informers claim too 
much, 'tis good for the king's 
share 1 20 

2. The king, though entitled to 
a part of the penalty in a qui tarn 
action, cannot release after action 
brought 137 

3. How the judgment may be 
entered up, where part of the pen- 
alty goes to the king, and part to 
the informer 157 

L. 

Limitation. 

1. Within what time an action 
qui tarn must be brought 7 1 

2. Difference as to time when 
the penalty is given to the king 
and to the king and to the in- 
former ibid. 

3. When to be brought within a 
year, the day of the offence com- 
mitted is inclusive 73 

4. The statute of limitation as 
to the penal actions, applies to 
common informers only, not to the 
party grieved 73 

5. Nor to cases in which the 
whole penalty is given to the in- 
former < 74 

6. If an action is given first to 
the party grieved, and then to a 
common informer, limitation still 
attaches 7 b 

7* If an information is brought 
after the year, under a statute 

25 



which gives part to the king and 
part to the common informer, it is 
good for the king's part ibid. 

8. Suing out a latitat within the 
year is a sufficient commencement 
of an action on a penal statute 77 

9. Statute of limitation need not 
be pleaded 78 

10* Defendant may give it in 
evidence under the general issue 

ib. 
: 11. Statute 31 Elk. 5. as to 
the time in which actions must be 
commenced on penal statutes* ap- 
plies to all former as well as sub- 
sequently enacted statutes 79 

Lottery* 

1. Informations for offences a- 
gaioBt the state lottery act, cannot 
be exhibited before justices of the 
peace 64 

2. But they may for offences 
against the statute 12 Geo. 3. pro- 
hibiting small lotteries, &c. ibid* 

Outlawry, 

Process of outlawry will lie a- 
gainst a person guilty of a breach 
of a penal statute who leaves the 
country to avoid it 49 

p. 

Parish. 

* 

Where part of the penalty is 
given to the poor of the parish, 
the offence should be proved to 
be committed within it 144 
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Parliament. 

» 

An action against the returning 
officer for a false return of a mem- 
ber to parliament, in which a pen- 
alty of 40/* is wholly given to the 
informer, nifty be brought by bin 
alter the year "" 74 



Plaint. 

1. Penalties under penal statutes 
formerly recoverable by plaint io 
inferior courts 58 

2. That proceeding is now abol- 
ished by statute 18 Eliz. 5. 

ibid* and 59 



Patty grieved- 



Pleadings* 



1 • In what cases a party grieved 
may maintain an action on a penal 
statute 7 

£• No person except the party 
grieved can sue on a penal statute 
who has been before prohibited 
not to sue on a penal statute 20 
3. When any thing is prohibit- 
ed, to be by a statute under, a pen- 
alty to be paid to the party, be 
mar maintain an action of debt 
7 57 

4* Might always sue by bill 60 
5. Not bound by the statute of 
limitation in penal actions 73 
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1. Penalties given by statute, 
bow far being of a public or pri- 
vate nature, the actions are distin- 
guished 7, 8 

2. When suable for in debf,q. 
t. by a common informer 56 

3. Only now recoverable by in- 
formation or action 57 

4. Penalties must be sued be 
fore that court or jut isdiction poin- 
ted out by the statute 58 

5. A common informer cannot 
sue for leas than the whole penal 
tjr 119 



Of pleading* in general. 

1. If a qui tarn plaintiff sues out 
a writ generally in his own name, 
he may declare qui tarn 65 

2. But not Converse* \b+ 

3. The defendant need not 
plead the statute of limitation as to 
penal actions, he may give it in 
evidence under the general issue 

. 78 

4. The declaration in an action 
q. t. must state truly the charac- 
ter in which the plaintiff sues 89 

5. It must appear from the de- 
claration itself, that the party who 

.sues, is entitled to the penalty un- 
'* * > rider the statute 90 

6. The declarations should state 
how plaintiff is entitled and the 
purposes for which the penalty is 

91 

7. Where there is an exception 
in the enacting clause of the stat- 
ute, which gives the penalty, which 
amounts to an exemption, that 
should be negatived by the declar- 
ation 95 

8* Alitor where it arises under 
another distinct clause . 96 

9. Where a statute makes an 

offence from and after such a day, 

tis u?ual in the declaration so to 

aver it 101 



given 
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10. Where it is necessary to 
say from and after such a day 

101, 102 

11. Where an action is to bv 
brought within a given lime alter 
the offence, it should be so declar- 



ative 119 

25. But a mistake in the amount 
of the penally not always fatal 

ib. 

26. When a statute gives a mo- 
iety of the penalty to the king, 



<ed 103 tiiougb the declaration is bad as 

12. In declaring on a penal sta* to the informer, it will be good as 



lute, it is not necessary to recite it 

104 

13. But a misrecital is fatal,pro- 
vided it is in a material fact 105 

14. That is a material fact when 
it is that on which the action is 
founded ib. 

15. Aliter where it is induce 
roent only 106 

16. If a statute is misrecited,how 
far it is cured by the conclusion of 
contra for mam statuti 106 

17. A misrecital of the title of a 
statute, fatal 107 

18. It must appear from the de- 
claration itself, that plaintiff is su- 
ing on the statute 107 

19. What is so declaring 108 

20. The declaration in every 
action at the suit of a common in- 
former, must be alleged to be con- 
traformam statuti 108 

21. In every declaration for pe- 
nalties by a common informer, the 
offence must be laid contra for- 
mam statuti 108 

22. When the action is founded 
on more statutes than one, the de- 
claration should conclude contra 
form. Statutorum 111 

23. The plaintiff may state in 
his declaration on a penal stat* 
ute the offence by way of recital 

118 

24. The plaintiff must declare 
for the whole penalty given by the 



to the king . 120 

27. It is bad for the informer 
to demand more than his share 

121 

28. A common informer may go 
for his own share only 122 

29. Declaration qui tarn, shpuld 
not cbnclude ad grave damnum 

123 

30. The court will allow the de- 
claration to be amended 124 

31. Defendant in an action on a 
penal statute, may appear and 
plead by attorney 125 

32. Defendant cannot plead 
double ib. 

33. May plead either not guilty 
or nil debet 127 

31. What may be given in evi- 
dence under the general issue ib. 

35. By statute 21 Jac. J. ch. 
4. under the general issue, what 
defendant may give in evidence 

129 

36. Matters of law or of record 
must be specially pleaded ib. 

37. How nil debet should be 
pleaded 130 

38. How a former Recovery for 
the same offence is to be pleaded 

131 

39. Cannot be given in evidence 
under nil debet 132 

40. How when there are con- 
current writs, the priority of one 
is to be pleaded 133. 
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41. Plea should aver (be offence 
to be the same 136 

42. Defendant is not concluded 
in pleading the true time when an- 
other writ was sued out which 
Claims priority ib. 

43. A release is a good plea fo 
an action for penalties 137 

'44. Where the statute gives the 
words of the plea they should be 
followed 138 

45. Two defendants should not 
plead jointly ib. 

46. An attorney may plead his 
privilege to an action q. t. ib. 

Replication. 

47. Who may reply lb. 

48. A replication of covin to a 
plea of a former recovery good 

139 



Q. 

Qui Tarn* 

1* Action purely quit am what 6 

2. Where the penalties are dis* 
tributed partly to a common infor* 
mer, and partly for another pur- 
pose, the informer is entitled to 
sue, though the whole penalty was 
at first given to the crowti 1 1 

3. Who may be a plaintiff qui 
tarn 18 

4. An infant cannot 19 

5. Nor a corporation ib. 

6. An action of debt qui tarn, 
may be maintained by a common 
informer, though it is not mention- 
ed in the statute 56 

7. Upon a general writ, plaintiff 
may declare qui tarn. 56 



On the Stat, 2 and 3 Ed. 6. 

1. The declaration need not 
state that there bad been no agree- 
ment 94 

Prtn/er, 

Penalties amounting to 10/. un- 
der stat. 39 Geo. 3. 79. are recov- 
erable before justices of peace 
only 22 

Privilege. 

1. Attorney sued in a penal ac 
tion is entitled to his privilege of 
being sued in his own court 49 

2. The king may sue where he 
pleases, and in what court— but not 
so an informer q« t. 50 



B. 

Recital. 

1. In what cases in declaring oil 
a statute, it is necessary to recite 
it 1 05 

2. In what cases a mjsrecital is 
[fatal 106 

3. In what cases a misrecital is 
cured by the conclusion of contra 
form. stat. .ib, 

4. Misrecital of the title of a 
statute is fatal 107 



Bel ease. 

1 . A release is a good plea to 
debt, or information qui tarn 137 

2. The king cannot release an 
action qui tarn ib. 
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, Residence. 

1. Incumbents must reside on 
theirjivings, by stat. 21 IJ. 8. 13 

%Jn actions on that statute, what 
defendant may give in evidence 
under the general issue 127 

3. Penalties under this statute 
may be sued for in the Courts a- 
bove 25 



S. 



Stamps. 

1. A common informer cannol 
■ue for penalties under the stamp 
duty laws 63 

2. If a person is sued for penal- 
ties under the stamp acts, he can- 
not under Nil Debet, give in evi- 
dence a former recovery for the 
same offence, at the suit of another 

132 

Statute. 

1. Difference of statutes, penal 
and remedial 1 

2. What is a statute remedial 2 

3. Penal statute, what 5 

4. Different descriptions of pe- 
nal statute &, 6, 8, 10, 11, 13, 14 

5. In what cases enforced by 
indictment, and what descriptions 
are so to be enforced 14 

6. Who may sue on a peoal sta- 
tute 18, 19 

7* What is the proper court or 
jurisdiction, to sue on penal sta- 
tutes 21 

8. Must be collected from the 
statute 22, 23 

9. Jurisdiction of courts above 



taken away, stat. 21 Jac. 1. 4. in 
what cases 30 

10. To what offences it ex- 
tends 32 

11. Confined to offences which 
are cognizable in inferior courts 

35 

12. Stat. 21 Jac. 1. applies on* 
ly to statutes passed since it was 
enacted 41 

13. But when a statute passed 
before the 21 Jac. 1. has been 
revived or continued by another 
passed since, it is considered as 
a statute passed before the 1 1 Jac. 
1. and is distraiued by it 43 

14. Statute 21 Jac. l.does not 
restrain actions on. penal statutes 
committed in Middlesex, but all 
such offences against them may 
be sued in the courts above 45 

Id. How to conclude the dec- 
laration where the offence is crea- 
ted, and the penalty given, to be 
sued for by different statutes 112 

16. Where there are several 
statutes inpari materia, how the 
declaration should conclude 1 14 

17. Where by another statute, 
the party is exempt from a pe- 
nalty that must be pleaded 127 

18. Aliter, where it is a proviso 
in the same statute, he may give 
that in evidence under the general 
issue 127 

19. Statute of Winton, and 
cases on it, vide Hundred 

20. Stat. 31 Hen. 8. See Res- 
idence 

.21. Stat. 2 and 3 Ed. 6, See 
Tithes stat. 5Eliz. See Trade 
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STATUTES 

#ARYICULARLT REFERRED TO 

Edw. I. 
Statute of Winton. 



What mlsrecita] is fatal 
vide Hundred 

Henry V. 

Stat. 14 Hen. 5. 



106 



qfendant shall have his costs 163 
In an, action against spiritual 
persons taking farms, what de- 
fendant may plead and give jp evi- 
dence «126 
Vide residence. 
In action for the penalties 
for non residence, where a for- 
mer recovery for the same offence 
is pleaded, (he day is immaterial 

U7 



flow to declare under that sta- 
tute 91 

Henry VI. 

Stat. 23 Htn. 6. 

In actions under that statute for 
«ot talcing bait, if plaintiff recovers 
iie shall have his full costs 159 

Edw. IV. 

Slat. 6 Ed. 4, 2. 

Informations on this statute for 
recusancy, may be brought iu the 
(exchequer or courts above 27 

Henrf VIII. 

Slat. 21 Hen. 8, 13. 



Actions on this statute for non- 

' residence may be commenced by 

bill . 60 

May be sued for in the courts: 
above 26 

If the plaintiff, in an action on 
this statute be non suited, the de- 



Stat. 23 Hen. 8, 1 3. 

Penalties for offences against 
this statute, recoverable in the 
courts above only 23 

Stat. 24fieit.8,8. 

Where plaintiff sues to the 
king's use only, there are no costs 

164 

Stat. 33 Hen. 8, 16. 

Against buying worsted yarn, 
how the offence to be laid 416 

Edward VI. 

Stat. 1 and 2 Ed. 6. 

Declaration under ft for not set- 
ting out tithes good, though the sum 
claimed is not accuratelv set out 

119 

For not setting out tithes, nil 
debet is a good issue 126 



Slat. 2 and 3 Ed. 6. 

For not setting out tithes, bow 
to declare on it . 94 
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Stat. 5 and 6 Ed. 6. 

Against engrossing, information 
on it good, though as part of the 
penalty claimed for the king 122 

Cannot give a licence in evi- 
dence under the general issue 126 

Stat. 5 Ed. 6,7. 

For buying wool, how to be 
pleaded to 136 

* 

Stat. 7 Ed. 6,7. 

- Prohibiting the sale of Wool in 
London, how plaintiff should de 
dare on it. 90 

Phil, and Mart. 

Stat.l and 2 Ph. and Mary. 

Penalty for driving a distress 
out of the hundred, may be a joint 
offence 70 

For distress, may be brought in 
either county, where distress has 
been taken and impounded in dif- 
ferent counties 8/> 

Action for irregular distress, if 
the plaintiff recovers, be shall have 
costs 155 

Elizabeth. 
Stat. 5. El is. c/u 4. 

Declaration need not aver that 
defendant did not follow a trade at 
the time of passing the statute 102 

For not obeying a • sabpoena, 
what niisrecital is fatal 106 

In information under it, the evi- 
dence must correspond with the 



time laid in the declaration 145, 14ft 

See Trade. 

To entitle bodies politic to costs 
in suits under this action, they 
must appear so on the record 164 

Stat. 5 Mis. ch. 9. 

If plaintiff in an action for the 
penalty against defendant, for not 
attending on bis subpoena, recovers 
a verdict, be shall have his co»U 

156% 

Actions for the penalties given 
by that statute, not recoverable in 
the court* above, unless the offence 
arose in Middlesex 44 

Stat. 5 and 6 Eli*. G and 14. 

§ 

For selling live cattle, offences 
against it not suable in the courts- 
above 4$. 

Slat. 8 Elis. 

« 

Against wrongful arrests, what 
misrecital is fatal 104' 

StaUlZ Elis. 5, 

Suits for penalties only : to be 
brought by bill or in forma! ion 58 

ConOnea proceedings by com- 
mon informers, to action or. infor- 
mation. 58 

Gives cost to plaintiff in penal 
actions 160 

How penal actions may be com- 
pounded 1155 

Statute 28 Elis. 1 . 

Where a penalty is given Tor not 
coming to church to the queen, 
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Stat. 33 Eli 2. l. 



and after a part of the penally is 
given to a common informer, he 
may sue for the penalty 1 1 

Where sued for 56lclude 

An action for not going to 
church the plaintiffis not bound to 
prove the whole time laid in hisl . . 

declaration. 1451 *•"»?■ *»* J of m'sdemeanonr 

For recusancy the action must 
be brought io the proper county 83 



Information on it, how to con- 

112 

Stat. 35 Elis. 5. 



Against recusancy, error lies 
from the common pleas into the 
king's bench 153 



can sue in actions qui tam 

Jambs. 
Stat. 1 Jae. 1. 22, 14, 



20 



Stat. 29 Elis. 5. 



Persons sued on penal statutes 
may appear by attorney 125 

Against the extortion of the 
poundage by sheriffs, if plaintiff 
recovers be shall have his costs 

158 

Stat. 31 Elis. 



For regulating the leather trade 
penalties recoverable in courts a* 
bove 40 

What gives a penalty against 
those who sell unstamped leather, 
how to declare on it 145 



For simony, part of the penalty 
being given to the king, though the* 
plaintiff may claim more by his 
declaration than he is entitled to, it 
is good for the king's share 120 

The right of appearing by attor* 
ney, is confined to natural born sub- 
jects 125 

Stat. 31 Elis. 5. 



Slat. 21 Jac. 1, ch. 4. 

AH suits on penal statutes must 
be brought io the proper county 30 

If a penal action be not brought 
in the proper county, defendant 
shall be found not guilty 82 

Commissions for liberty to com- 
pound penal actions, void . 108 

* Charles I. 
Stat. 22 Car. 1 

Against assembling for religious 

worship, whose declaration is good 

r 9f 



Charles IT. 
tat 12 Car. 2, 25. 



Within what time suits must be 
commenced to recover penalties 

71 

Suit* in penal actions must be I The declaration on this statute 
brought in the proper county 80 jfor selling wine without a. licence, 
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goo d by way of recital 

Stat. 15 Car. 2. 8. 



Ad information of the same term; 
on this statute, cannot b'fe pleaded 
In bat* 433 

If plaintiff be nonsuited in an 
tction under this statute, defen- 
dant shall have his costs 163 

AlftfE. 

6 tat* 4 an$ h Anne 16* 

Tins defendant in a penal action 
Cannot plead double 125 

Stat. 5 Jnne 14* 

Offence under it is single 66, 69 

Stat. 9 Anne 14. 



118 For usury there can be no judg- 
nent on any €«*dnt,.ie frbicb the 
money is not laid to have been ta- 
fcen corruptly 150 

Judgment that Plaintiff ebOtfM 
reqover his damages and costs 4l 
bad 152 

In actions against the hundred 
under this statute, if the plaintiff 
recovers he ihall hive &fs costs 

154 

• 

Stat. 8 0*0*1.19* 

Game laws, no action will lie for 
using an hound to destroy the 
game ' 100 

Against killing game, gives, half 

If defendant U committed on it l J 
for gaming, the cburt can only giVe 
Judgment of con vie tion, and an ac- 
tion must be brought on the judg- 
ment 10 

Against gaming a claim must be 
hrQUght within f be year 75 Against the hundred, what de~ 

How plaintiff should declare 91 iclafatbn iagodd 98 

Infof mer cannot go for less than Ibid, 99 

(he treble value 119 



Stat. 9 Gee. 1- 22* 



&Utt. 12 Anne 16. 

In an action for usury under the 
statute, no oath is required $5 

iW usury the contract for the 
loan of the money must be proven* 

laid 146 



Stat. 12 fieri* 1 , 81. 

Penalty being utiap^ptopriated 

goes to the crown 9 

Information On it claiming fttrt 

of the penalty to the king* and part 

(o the informer, it is yet good fcfr 

the king 151 

For usury, How declaration Perjury, in an affidavit to hold to 

should begin 101'bail, may be assigned on it 111 

29 
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George II. 

Stat. 2 Geo, % 

For bribery at elections* bow 
another suit depend iog for the 
tame cause should be pleaded 134 

Stat. 3 Geo. 2.26, 

For regulating the sale of coals, 
in what courts the venue must be 
laid 87 

Stat. 6 Geo. 2. 2J. 

This continues the statute, 12 
Geo. 1 - 29, therefore perjury may 
be assigned pfc the I after act 115 
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Stat. 9 Geo. % 22. 



Stat. \2 Geo. 3. 28. 

Justices of peace may take cog- 
nizance of offences against this act 

Stat* 1$ Geo. 3. 33. 

For impressing seamen, what 
declaration under that statute i* 
good 9& 

Stat. 22 Geo. 3. 4U 

Subjecting excise officer* to a 
penalty for voting at eiectioos, can 
only be brought by the Treasurer 
of the county, &c. 88 

Stat. 25 Gm. 3. 50. 

Defendant refused leave ta 
plead double, not guilty, and a for- 
mer recovery 12$ 



The form of the oath whereby 
the hundred is to be changed must 
be strictly observed 52 

Gsobg? Ill* 

Stat. 2 Geo. 3. 19 r 

The whole penally for offences 
against the game laws, is given to 
the informer 109 

How to declare 1 12 

Stat. 9 Geo. 3. ST. 

To exempt persons from penal- 
ties for not stamping indentures 
of apprenticeship, can only ope- 
rate on subsequently brought ac- 
Ifpna 148 



Stat. 35 Geo. 3. 51. 

Penalties given by this acta-* 
mounting to 10|« only, must be 
sued for before justices of peace 

89 

Stat. 25<7f o. 3. 80> t <rod376feo.3.90. 

Respecting attorneys' certify 
pates suable for by action of debt 

51 
Siat f 26 Geo. 3. 77. 

A common inforpaer cannot now 
Hue for penalties under the laws 
of customs of excise in the courts 
above, the proceedings must be 
a! the name of the attorney -geoer- 
iq « 
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Stat. 27 Geo. 3. 1. 

The jurisdiction of justices of 
the peace is taken away, as to in- 
formations under the lottery acts 

64 
Stat. 34 Geo. 3. 23. 

The judge may certify to de- 
prive the plaintiff of his cost* in 
actions under this statute 159 



Stat. 37 Geo. 3. 90. 

Proctors and their partners* not 
taking out certificates, a separate 
and not a joint offence 67 



Stat. 39 Geo. 3. 79, 

Penalties against this act for the 
regulation of penalties of lOi. re- 
coverable before justices of peace 
•oly 32 



Stat. 44 Geo. 3. 98, 10. 

A common informer cannot ei- 
ther sue or exhibit an information, 
either in the courts above, or be- 
fore a justice of peace, nor for any 
penalty given for breach of the 
stamp duty laws, they must be by 
the attorney general only 

Stat. 46 Geo. 3, 

Property ta* act, confines suits 
under it to the court of exchequer 

64 



Sunday. 

If a party is robbed on a SunW 
day 9 he cannot recover against the 
hundred l7i 



Tithe*. 

By stat, 2 and 3 Ed. 6. eh. 13. 
the subtraction of tithes is pro- 
hibited under a penalty, how far it 
is considered as a penal action 4 

Ueurg. 

1. Where the offence has been 
committed partly in one county, 
and partly in another, the action 
may be laid in either 84 

2. Declaration in an action for 
usury allowed to be amended 124 

3* The declaration should state 
the ojfence as committed 149 

V. 

Verdict. 

1. If several are charged to. 
gether in one information, for an 
offence which may be committed, 
by one only, one may be con- 
victed, and the others acquitted 

149 

2. Where several breaches of 
the same statute are laid in the 
jsame information, there shall be 



489 

a verdict for one penalty 
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Writ. 



Where part of the penalty under 
a penal statute >s given to a city 
or town corporate, freemen or their 



1 1 . Upon a writ sned-out to (he 
plaintiff* name generally , he may- 
declare qui tain us 

2. Suing out a latitat within the 
year is a sufficient commencement 
of an action on a penal statute, to 
save the statute of limitations 77 

3. Writs may be tested where 
tbey are bespoke, .and before they 



wivea cannot be witneasea 148|are actually sued out 
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